American Bank v. Wadsworth Golf Construction Co Clerk\u27s Record v. 19 Dckt. 39415 by unknown
UIdaho Law
Digital Commons @ UIdaho Law
Idaho Supreme Court Records & Briefs
5-29-2012
American Bank v. Wadsworth Golf Construction
Co Clerk's Record v. 19 Dckt. 39415
Follow this and additional works at: https://digitalcommons.law.uidaho.edu/
idaho_supreme_court_record_briefs
This Court Document is brought to you for free and open access by Digital Commons @ UIdaho Law. It has been accepted for inclusion in Idaho
Supreme Court Records & Briefs by an authorized administrator of Digital Commons @ UIdaho Law.
Recommended Citation
"American Bank v. Wadsworth Golf Construction Co Clerk's Record v. 19 Dckt. 39415" (2012). Idaho Supreme Court Records & Briefs.
1203.
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/1203
SUPREME CO T 
OF THE 
STATE OF ID HO 
AMERI AN BA K, 
Plaintiffs- Defendant-AppeIJant 
v. 
WAD WORTH GOLF ON TRUCTION COMPA Y OF 
THE OUTHWE T eta!. 
Defendant-Cross Defendant-Respondent-
Cross-Appellant, 
and 
TA YLOR ENGINEERING IN ., 
Defendant-
and 
BRN DEVELOPME 
-copy 
Appealed/rom Ihe Di Iriet Court o/Ihe Fir. I Judicial Di Irielo/ 
Ihe Siale o/Idaho, in and lor Ihe County 0/ Kootenai. 
RANDALL A. PETERMA 
C. eLA YTO GILL 
TYLER J. ANDERS 
P Bo 829 
Boi e, ID 3701 
Attorney for ppcllant 
SUPPLEMENTAL RECORD 
DWARDJ.A ON 
608 Northwe l Blvd #300 
eur d'Alene, 10 83814 
39D4I5~U 
JOHN R. LA YMAN 
VOL 5 
TABLE OF CONTENTS .................................................. PAGE NO. 
TABLE OF CONTENTS ........................................................................................ A 
INDEX ......................................................................................................... B 
REGISTER OF ACTIONS ..................................................................................... C 
PLAINTIFF AMERICAN BANK'S REPLY MEMORANDUM IN 
SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT 
FILED MARCH 14, 2011 ................................................................ 1 
AMERICAN BANK'S POST-TRIAL MEMORANDUM REGARDING 
TRIAL ON WADSWORTH'S CLAIM OF LIEN 
FILED JUNE 3, 2011 ................................................................... .11 
AFFIDA VIT OF KERI A. MOODY 
FILED JUNE 7, 2011 .................................................................... 54 
PLAINTIFF AMERICAN BANK'S MOTION FOR PARTIAL SUMMARY 
JUDGMENT RE: COUNT 5 OF ACI'S FIRST AMENDED CROSS 
CLAIM 
FILED AUGUST 19,2011 .......................................................... 164 
NOTICE OF PLAINTIFF AMERICAN BANK'S PARTIAL SUMMARY 
JUDGMENT RE: COUNT 5 OF ACI'S FIRST AMENDED CROSS 
CLAIM 
FILED AUGUST 19,2011 .......................................................... 169 
AMERICAN BANK'S MEMORANDUM IN SUPPORT OF IT'S MOTION 
FOR PARTIAL SUMMARY JUDGMENT RE: COUNT 5 OF ACI'S FIRST 
AMENDED CROSS CLAIM 
FILED AUGUST 19,2011 .......................................................... 174 
AFFIDAVIT OF ELIZABETH A. TELLESSEN IN SUPPORT OF 
AMERICAN BANK'S MEMORANDUM IN SUPPORT OF SUMMARY 
JUDGMENT RE: COUNT 5 OF ACI'S FIRST AMENDED CROSS CLAIM 
FILED AUGUST 19,2011 .......................................................... 196 
TABLE OF CONTENTS (CON TO.) ................................................. PAGE NO. 
AFFIDAVIT OF BRYAN KLEIN IN SUPPORT OF AMERICAN BANK'S 
MEMORANDUM IN SUPPORT OF SUMMARY JUDGMENT RE: COUNT 
5 OF ACI'S FIRST AMENDED CROSS CLAIM 
FILED AUGUST 19, 2011 .......................................................... 250 
ACI NORTHWEST, INC'S AMENDED ANSWER TO TAYLOR 
ENGINEERING, INC'S. THIRD PARTY COMPLAINT, AND 
DEFENDANT ACI NORTHWEST INC. 'S AMENDED CROSS 
CLAIMS AND DEMAND FOR JURY TRIAL 
FILED AUGUST 24, 2011 .......................................................... 270 
ORDER GRANTING LEA VE TO AMEND ANSWER AND CROSS 
CLAIM 
FILED AUGUST 23, 2011 .......................................................... 324 
PLAINTIFF AMERICAN BANK'S ANSWER TO ACI NORTHWEST 
INC.'S AMENDED CROSS CLAIM 
FILED SEPTEMBER 20, 2011 ................................................... 384 
AMERICAN BANK'S SUPPLEMENTAL MEMORANDUM IN SUPPORT 
OF ITS MOTION FOR PARTIAL SUMMARY JUDGMENT RE: COUNT 4 
OF ACI'S FIRST AMENDED CROSS CLAIM" 
FILED NOVEMBER 3, 2011 ...................................................... 396 
AFFIDAVIT OF BERTA BAGLEY IN SUPPORT OF MOTION FOR 
PARTIAL SUMMARY JUDGMENT 
FILED NOVEMBER 3, 2011 ..................................................... .401 
AFFIDA VII OF DELORES FLETCHER IN SUPPORT OF MOTION 
FOR PARTIAL SUMMARY JUDGMENT 
FILED NOVEMBER 3, 2011 ..................................................... .410 
AFFIDAVIT OF DOUG FOSTER IN SUPPORT OF ACI NORTHWEST 
INC.'S MOTION FOR PARTIAL SUMMARY JUDGMENT 
FILED NOVEMBER 3, 20 11 ..................................................... .419 
AFFIDAVIT OF STEVEN C. WETZEL IN SUPPORT OF ACI 
NORTHWEST, INC.'S MOTION FOR PARTIAL SUMMARY 
JUDGMENT 
FILED NOVEMBER 3, 2011 ..................................................... .445 
TABLE OF CONTENTS (CONTD) .................................................. PAGE NO. 
MEMORANDUM IN SUPPORT OF ACI NORTHWEST, INC. 'S 
MOTION FOR PARTIAL SUMMARY JUDGMENT 
FILED NOVEMBER 3, 20 11 ...................................................... 504 
ACI NORTHWEST, INC.'S STATEMENT OF UNCONTESTED 
MA TERIAL FACTS 
FILED NOVEMBER 3, 2011 ...................................................... 534 
ACI NORTWEST, INC.'S MOTION FOR PARTIAL JUDGMENT 
FILED NOVEMBER 3, 2011 ...................................................... 544 
AFFIDA VIT OF ADA LOPER IN SUPPORT OF ACI NORTHWEST, 
INC.'S MOTION FOR PARTIAL SUMMARY JUDGMENT 
FILED NOVEMBER 3, 2011 ...................................................... 551 
MOTION FOR SUMMARY JUDGMENT AGAINST ACI 
NORTHWEST, INC. ON INVALIDITY OF ACI'S CLAIM OF 
LIEN (COUNT THREE OF ACI'S CROSS CLAIM) 
FILED NOVEMBER 3, 2011 ...................................................... 598 
AMERICAN BANK'S MEMORANDUM IN SUPPORT OF MOTION 
FOR SUMMARY JUDGMENT ON INVALIDITY OF ACI 
NORTHWEST, INC.'S CLAIM OF LIEN (COUNT THREE OF ACI'S 
CROSS CLAIM) 
FILED NOVEMBER 3, 2011 ...................................................... 602 
STATEMENT OF UNDISPUTED FACTS IN SUPPORT OF AMERICAN 
BANK'S MOTION FOR SUMMARY JUDGMENT AGAINST ACI 
NORTHWEST, INC. ON INVALIDITY OF ACI'S CLAIM OF LIEN 
(COUNT THREE OF ACI'S CROSS CLAIM) 
FILED NOVEMBER 3, 2011 ...................................................... 624 
AFFIDA VIT OF C. CLAYTON GILL FILED IN SUPPORT OF AMERICAN 
BANK'S MOTION FOR SUMMARY JUDGMENT ON INVALIDITY OF 
ACI'S CLAIM OF LIEN 
FILED NOVEMBER 3, 2011 ...................................................... 641 
TABLE OF CONTENTS (CONTD) .................................................. PAGE NO. 
AFFIDA VIT OF WILLIAM RADOBENKO IN SUPPORT OF 
MOTION FOR PARTIAL SUMMARY JUDGMENT 
FILED NOVEMBER 3, 2011 ...................................................... 939 
AFFIDA VIT OF KYLE CAPPS 
FILED NOVEMBER 4, 2011 ...................................................... 946 
ACI NORTHWEST, INC.'S MOTION TO STRIKE AFFIDAVIT 
OF KYLE CAPPS 
FILED NOVEMBER 15,2011 .................................................... 960 
AFFIDA VIT OF WILLIAM RADOBENKO IN SUPPORT OF 
MOTION TO STRIKE AFFIDAVIT OF KYLE CAPPS 
FILED NOVEMBER 15,2011 .................................................... 965 
AFFIDAVIT OF LAWRENCE 1. ROBERGE IN SUPPORT OF ACI 
NORTHWEST, INC. 'S MOTIONS TO STRIKE AFFIDAVITS AND 
MOTION FOR PARTIAL SUMMARY JUDGMENT 
FILED NOVEMBER 15,2011 .................................................... 972 
ACI NORTHWEST, INC. 'S MEMORANDUM IN SUPPORT OF 
MOTION TO STRIKE AFFIDA VIT OF KYLE CAPPS OR IN THE 
ALTERNA TIVE VACATE HEARING UNTIL KYLE CAPPS CAN BE 
DEPOSED ON THE F ACTS CONTAINED IN HIS AFFIDAVIT 
FILED NOVEMBER 15,2011 .................................................... 978 
ACI NORTHWEST, INC.'S MEMORANDUM IN SUPPORT OF 
MOTION TO STRIKE AFFIDAVIT OF BRYAN KLEIN 
FILED NOVEMBER 15,2011 .................................................... 992 
ACI NORTHWEST, INC. 'S MOTION TO STRIKE AFFIDAVIT OF 
BRYAN KLEIN 
FILED NOVEMBER 15,2011 .................................................. 1002 
ACI NORTHWEST, INC.'S MEMORANDUM IN OPPOSITION TO 
AMERICAN BANK'S MOTION FOR PARTIAL SUMMARY 
JUDGMENT RE: COUNT 4 OF ACI'S FIRST AMENDED CROSS 
CLAIM 
FILED NOVEMBER 15,2011 .................................................. 1007 
AFFIDAVIT OF STEVEN C. WETZEL DATED 11115111 
FILED NOVEMBER 15,2011 .................................................. 1039 
TABLE OF CONTENTS (CONTD) .................................................. PAGE NO. 
AFFIDA VIT OF C. CLAYTON GILL IN OPPOSITION TO ACI 
NORTHWEST, INC. 'S MOTION FOR SUMMARY JUDGMENT 
(PART ONE) 
FILED NOVEMBER 16,2011 .................................................. 1140 
AFFIDA VIT OF C. CLAYTON GILL IN OPPOSITION TO ACI 
NORTHWEST, INC.'S MOTION FOR SUMMARY JUDGMENT 
(PART TWO) 
FILED NOVEMBER 16,2011 .................................................. 1290 
AFFIDA VIT OF C. CLAYTON GILL IN OPPOSITION TO ACI 
NORTHWEST, INC. 'S MOTION FOR SUMMARY JUDGMENT 
(PART THREE) 
FILED NOVEMBER 16, 2011 ................................................. .1549 
ACI NORTHWEST, INC.'S MEMORANDUM IN OPPOSITION TO 
AMERICAN BANK'S MOTION FOR SUMMARY JUDGMENT 
AGAINST ACI ON INVALIDITY OF ACI'S CLAIM OF LIEN 
(COUNT THREE OF ACI'S CROSS CLAIM) 
FILED NOVEMBER 16,2011 .................................................. 1803 
AMERICAN BANK'S MEMORANDUM IN OPPOSITION TO ACI'S 
MOTION FOR SUMMARY JUDGMENT 
FILED NOVEMBER 16,2011 .................................................. 1831 
MEMORANDUM IN SUPPORT OF MOTION TO STRIKE PORTIONS 
OF THE AFFIDAVITS SUBMITTED BY ACI NORTHWEST, INC. IN 
SUPPORT OF ITS MOTION FOR SUMMARY JUDGMENT 
FILED NOVEMBER 16, 2011 ................................................. .1857 
STA TEMENT OF FACTS IN OPPOSITION TO ACI NORTHWEST, 
INC.'S MOTION FOR SUMMARY JUDGMENT 
FILED NOVEMBER 16, 2011 .................................................. 1866 
MOTION TO STRIKE PORTIONS OF THE AFFIDAVITS 
SUBMITTED BY ACI NORTHWEST, INC. IN SUPPORT OF ITS 
MOTION FOR SUMMARY JUDGMENT 
FILED NOVEMBER 16,2011 .................................................. 1881 
AMERICAN BANK'S ERRATA TO STATEMENT OF FACTS IN 
OPPOSITION TO ACI'S MOTION FOR SUMMARY JUDGMENT 
FILED NOVEMBER 17, 2011 .................................................. 1885 
TABLE OF CONTENTS (CONTD) .................................................. PAGE NO. 
AFFIDA VIT OF C. CLAYTON GILL IN OPPOSITION TO ACI'S 
MOTION TO STRIKE AFFIDAVIT OF KYLE CAPPS 
FILED NOVEMBER 22, 20 11 .................................................. 1889 
AMERICAN BANK'S OPPOSITION TO ACI'S MOTION TO STRIKE 
AFFIDA VIT OF KYLE CAPPS 
FILED NOVEMBER 22, 2011 .................................................. 1936 
SECOND AFFIDAVIT OF C. CLAYTON GILL IN OPPOSITION TO 
ACI'S MOTION TO STRIKE THE KYLE CAPPS AFFIDAVIT 
FILED NOVEMBER 22, 2011 .................................................. 1947 
AMERICAN BANK'S OBJECTION TO THE AFFIDAVIT OF STEVEN 
WETZEL DATED NOVEMBER 15,2011 
FILED NOVEMBER 22, 2011 .................................................. 1960 
AMERICAN BANK'S REPLY MEMORANDUM IN SUPPORT OF 
ITS MOTION FOR PARTIAL SUMMARY JUDGMENT RE: COUNT 
4 OF ACI'S CROSS CLAIM 
FILED NOVEMBER 22, 2011 .................................................. 1966 
AFFIDAVIT OF BRYAN KLEIN IN RESPONSE TO ACI'S MOTION 
TO STRIKE 
FILED NOVEMBER 22, 2011 .................................................. 1981 
AMERICAN BANK'S RESPONSE TO ACI NORTHWEST, INC.'S 
MOTION TO STRIKE THE AFFIDAVIT OF BRYAN KLEIN 
FILED NOVEMBER 22, 2011 .................................................. 2028 
AFFIDA VIT OF ELIZABETH TELLES SEN DATED NOVEMBER 22, 
2011 CONCERNING THE FOLLOWING MATTERS: 1) ACI'S 
MOTION TO STRIKE AFFIDAVIT OF AMERICAN BANK PRESIDENT 
BRY AN KLEIN; 2) AMERICAN BANK'S REPLY IN SUPPORT OF ITS 
MOTION FOR PARTIAL SUMMARY JUDGMENT; AND 3) AMERICAN 
BANK'S MOTION AND OBJECTION TO SERVICE BY MAIL AND 
REQUEST FOR SANCTIONS PURSUANT TO IRCP 11 
FILED NOVEMBER 22, 2011 .................................................. 2036 
AFFIDAVIT OF ED MORSE IN SUPPORT OF ACI NORTHWEST, 
INC.'S MOTION FOR PARTIAL SUMMARY JUDGMENT 
FILED NOVEMBER 23, 2011 .................................................. 2065 
TABLE OF CONTENTS (CONTD.) ................................................. PAGE NO. 
AFFIDAVIT OF STEVEN C. WETZEL 11123/11 IN SUPPORT OF 
MOTION TO STRIKE AFFIDAVIT OF KYLE CAPPS 
FILED NOVEMBER 23, 2011 .................................................. 2076 
AFFIDA VIT OF WILLIAM RADOBENKO IN SUPPORT OF ACI'S 
MEMORANDUM IN OPPOSITION TO AMERICAN BANK'S 
MOTION TO STRIKE PORTIONS OF AFFIDAVITS 
FILED NOVEMBER 23, 2011 .................................................. 2088 
ACI NORTHWEST, INC.'S RESPONSE MEMORANDUM IN 
OPPOSITION TO AMERICAN BANK'S MOTION TO STRIKE 
PORTIONS OF AFFIDAVITS OF WILLIAM RADOBENKO, BERTA 
BAGLEY, DELORES FLETCHER, ADA LOPER, AND DOUG FOSTER 
FILED ON NOVEMBER 3,2011 IN SUPPORT OF ACI'S MOTION FOR 
SUMMAR Y JUDGMENT 
FILED NOVEMBER 23, 2011 .................................................. 2097 
ACI NORTHWEST, INC.'S REPLY TO AMERICAN BANK'S 
MEMORANDUM IN OPPOSITION TO ACI'S MOTION TO STRIKE 
AFFIDA VIT OF KYLE CAPPS OR IN THE ALTERNATIVE VACATE 
HEARING UNTIL KYLE CAPPS CAN BE DEPOSE ON THE FACTS 
CONTAINED IN HIS AFFIDAVIT 
FILED NOVEMBER 23, 2011 .................................................. 2114 
ACI NORTHWEST, INC.'S REPLY TO AMERICAN BANK'S 
MEMORANDUM INI OPPOSITION TO ACI'S MOTION FOR 
SUMMARY JUDGMENT 
FILED NOVEMBER 23,2011 .................................................. 2123 
NOTICE OF CROSS-APPEAL 
FILED DECEMBER 2, 2011 .................................................... 2145 
MEMORANDUM DECISION AND ORDER RE: AMERICAN BANK'S 
MOTION FOR SUMMARY JUDGMENT AGAINST ACI NORTHWEST, 
INC. ON INVALIDITY OF ACI'S CLAIM OF LIEN (COUNT 3 OF ACI'S 
CROSS CLAIM); ACI NORTHWEST, INC.'S MOTION TO DISMISS; 
ACI NORTHWEST, INC.'S MOTION FOR PARTIAL SUMMARY 
JUDGMENT 
FILED DECEMBER 7,2011 .................................................... 2150 
AMENDED NOTICE OF APPEAL 
FILED DECEMBER 27, 2011 .................................................. 2179 
TABLE OF CONTENTS (CONTD.) ................................................. PAGE NO. 
CERTIFICATE OF EXHIBITS ........................................................................ .2191 
AMENDED CERTIFICATE OF EXHIBITS ................................................. 2191A 
CLERK'S CERTIFICATE ................................................................................ 2196 
CLERK'S CERTIFICATE OF SERVICE ........................................................ .2198 
11!83/281i 16:53 
Nov. 3.2011 4:32PM AC 
SteVen C. Wetze~ ISB #2988 
Kenneth Huitt, ISB# 8257 
tnwest Inc 
JAMES, VERNON & WEEKS, PA 
1626 LiDCOln Way 
Coeur d'Alene, Idaho 83814 
Telephone: (208) 667~0683 
Facsimile: (208) 664-1684 
~@jvwJaw.net 
gtt@lv;wla..w.ne, 
JAMES VERN 
No. 4979 
PAGE 81/87 
P. 1/7 
SlATt OF il)AdG ~ 
COUNTY OF KOOTENAI} SS 
FILED: ~ 
2UII NOV -3 PH 4: 53 
~I 
OEf5lJT\,~~~t.......a: 
Attomeys for Defendant ACINORmwEST, INC. 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
m£ STATE OF IDAHO, IN AND POR mE COUNTY OF KOOTENAI 
AMERICAN BANK, a Montana banking 
corporati~ 
V$, 
BRN DBVELOPMENT. INC., an Idaho 
corporatiOIl, BRN INVESTMENTS, LLC, 
an Idaho limited liability company, LAKE 
VIEW AG, a Liechtenstein company, 
BRN"LAKE VIEW JOINT VENTUR.E, an 
Idaho general partnership, ROBERT 
LEVIN, Trustee for the ROLAND M. 
CASATI F AlvfiL Y. TRUST, dated June S. 
2008~ RYKER YOUNG, Trustee for the 
RYKER. YOUNG REVOCABLE TRUST, 
MARSHALL CHBSROWN, a single man, 
• mOR.CO, INC" an ldaho cOtpOration, 
CONSOLIDATED SUPPLY COMPANY, 
an Oregon cOlPOl'ati~ THE TURF 
CORPORATION, an Idaho corporation, 
WADSWORtH GOLF CONSTRUCTION 
COMPANY OF THE SOUTHWEST, a 
Delaware corporation, POLIN &- YOUNG 
Case No, CV09-2619 
AFFIDA VIr OF Wll..LIAM 
RADOBENKO IN SUPPORT OF 
MOTION POR PARTIAL SUMMARY 
JUDGMENT 
AFFlDA VI! OF Wll.,LlAM RADOBENKO IN SUPPORT OF MOnON FOR PARTIAL 
SUMMARY JUDGMENT - 1 q 3 q 
11/03/2011 16:53 213866 
Nev. 3. 2011 4:33PM towest Inc 
CONSTR.uCTION, INC., an Idaho 
corporatioJ1, TA nOR ENGINEERING. 
INC., a Washington coJ.1)oration, 
PRECISION IRRlOATION, INC., an 
Arizona corporation and, 
Defendant. 
And 
TAYLOR BNGlNBERING, INC., a 
Wasb.i.nstOn corporati01l, 
Third-Party Plaintiff, 
v. 
ACI NORTHWEST, lNC" an Idaho 
corporation; STRATA. INC., an Idaho 
corporation; and SUNDANCE 
lNVESTMENTS, W, an Idaho limited 
liability limited partnership, 
Third-Party Defendants. 
And 
ACI NORTHWEST, INC., au Idaho 
corporation, 
Crossclaimant, 
v. 
AMERICAN BANK, a Montana. banking 
corporation, BRN DBVBWPMENT, INC., 
an Idaho cotpOration. BRN 
INVESTMENTS, LLC! an Idaho limited 
liability COll1Pany, LAKE VlEW AG, a 
Liechtenstein companYt BRN-I.AK:e 
VIEW JOM VENnJRE, an Idaho 
general partnership, ROBERT LEVIN, 
Trustee for' the ROLAND M. CASAn 
F A.MIL Y TRUST. dated June 5, 2008. 
RYKER YOUNG, Tl'UItee for the RYKER 
YOUNG REVOCABLE TRUST, 
JAMES VERN PAGE 132/137 
No. 4979 P. 2/7 
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MARSHALL CBESROWN, a single man. 
mORCO, INC., Btl Idaho corporation, 
CONSOLJDATBD SUPPLY COMPANY, 
an Orep corporation, THE TURF 
CORPORATION, au Idaho corporation. 
WADSWORTIi GOLF CONSTRUCTION 
COMPANY OF THE SOUTHWEST, a 
Delaware corporation, POLIN &, YOUNG 
CONStRUCTION, INC" an Idaho 
corporation, TAYLOR. ENGINEERING. 
INC., a WashingtOn corporation, 
PRECISION IRRlGATION, INC., an 
Arizona corporation and, 
Crossclaim Defendants. 
STATE OF IDAHO ) 
) 85. 
County of Kootenai ) 
I, William RadobCl1ko, after first being duly swor.n, depose and say: 
1. I am. the President of ACI Northwest, Inc. ("ACI"), one of the Tb.ird~Party 
Defendants and Cro.s-Claimant in the above-entitled ease. I make this affidavit voluntarily, 
based. upon persODAl knowledge and am competent to testify as to aU :matters contained herein. 
2. Beginning in the summer of 2006, I negotiated on behalf of ACI with BRN 
Development, Inc. andlor BRN Investments, LLC ("BRN") for a agreement covering the work 
that ACI would complete the Black Rook North development( hereinafter the "Project"). 
3. ACI began substantial work on the Project after being advised that a construction 
loan was available but before AMERICAN BANK secured a mortgage on the Project. 
4. ACI and BRN entered. into discussioDS related to eonS1J:\lCtion work ACI would do 
011 the Project in the fall of2006. 
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5. ACl coDUllenced work on the golf course project after being advised that a 
con.struction loan was available for the Project and before AMERICAN BANK. bad a. mortgage 
against the Project. 
6. Ale assisted with obtaining entitlementt md other items which imptoved the 
Project. 
1. BRN never presented to me and I did not see the Conditional Lien Waiver, 
Release and Subordination document 
8. My agreement for ACI to do work for BRN W88 based on my unde.rstanding that 
the. traditional p811iallien payment ~eipt would be used whenever BRN made a partial payxnent 
on sums owed for eonstnlction work completed on the project, am I never agreed to IAlbordinate 
any rights of ACI to AMERICAN BANK in order to teeeive partial payment on work completed. 
9. I did not ailee to use the Conditional Lien Waiver, Release 8lld Suboxdination 
document. 
10. Neither AMERICAN BANK nor BRN ever paid ACI anything in exchange for 
the Conditional Lien W liver, Release and Subordination document. ACI nevet agreed to any 
subordination of ACl's rights to AMERICAN BANK. 
11. The Exhibit "B" to the subject contracts, whioh was a copy of the Conditional 
Lieu Waiver, Release and Subordination document. WDS not even attached to the copy of the 
agreement whlch ACI has in its file. 
12. Berta Bagley and Delores Fletcher had no authority to Sllbordil1at.e or waive any 
tights of ACII except to the extent that ACI would not majnmm. a lien right for sums paid 
(Conditional Lien Waiver). , 
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William Radobenko, Affiant 
Subscribed and B'1/om to before me this 3 Y'L day of November, 2011. 
I hereby certify that OIl the ___ day of November, 2011, I served the foregoing 
dooument upon: . 
U.S. Mail, Postage Prepaid 
Hand Delivered 
Ovemight Mail. 
Facsimile: 509·838·1416 
jk@winstoncashittcom 
m,sserlis@Winstoncasbatt.com 
=nessen@winstonoasbau,com 
u.s. Mail, Postage Prepaid 
Hand Delivered 
Ovemight Mail 
Facsimile: 208 .. 385 .. 5384 
rtP@moffatt.com 
U.S. Mail, Postage Prepaid 
Hand Delivered 
Ovcmight Mail 
Facsimile; 208·773·1044 
Nancy L. Issetlis 
Bl.izabetb A. Tellessen 
Winsto.u &. Cashatt 
250 Northwest Blvd., Suite 107A 
Coeurd'Alene,ID 83814 
A.ttorneys for American BanJc 
Randall A. Petennan 
C. Clayton Gill 
Moffatt Thomas Barrett Rock " 
Fields, Chtd. 
101 South Capitol Blvd., lOth Floor 
P.O. Box 829 
Boise,1O 83701·0829 
Attorneys for AmericQI'l Bank 
Charles B. Lempesis 
Attomey at Law 
201 West Seventh Avenue 
Post Falls, m 83854 
Alrorneys!or Thorco.lnc. 
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-
u.s. M.ai1, Postage Prepaid 
Hand Delivered 
Overnight Mail 
Facsimile: 208·667·8470 
U.S. Mail, Postage Prepaid 
Hand Delivered 
Ovemight Mail 
Facsimile: 509·455·7111 
QlJladrJai!@eampbeU-bjssell.c9.Ql 
rcamabe!l@g,klaurs·colJI 
u.s. Mail, Postage Prepaid 
Hand Delivered 
Overnight Mail 
Facsimile: 667-8470 
U.S, Mail, Postage Prepajd 
Hand Delivered 
OVernight Mail 
Facsimile! 509·624-2902 
wahonen@1wnanlawfjrm.CQm 
jrlayman@1aymanlawfum·gU'l?, 
Edward 1. Anson 
Witherspoon Kelley Davenport &, 
Toole 
608 Northwest Blvd., Suite 300 
Coeur d'Alene, m 83814·2146 
Attorneys for The TurfCorporatton, 
Wadsworth Golj'Construction 
Company tmd Pracinon brigat.oJt, 
Inc. 
Richard D. Campbell 
Campbell Bissell & Kirby, PLLC 
416 Symons, Building 7 
South Howard Stteet 
S~e, ~)l 99201·3816 
Attorneys/or Polin &: Young 
Construction 
M. Gtegot)' Embrey 
Witherspoon Ktlley Davenport & 
Toole 
422 W Riverside Ave., Suite 1100 
Spobnc~ WA 99201 
Attorne)l$ for Taylor Engineering. Inc. 
John R. Layulfm 
Layman Layman & RobiIlSOll, PLLP 
5431 N Government Way, Suite lOlA 
Coeur d'AleDe, m 83815 
dttomey$/or BRN Deve/oprMnt, Inc., 
BRN invemnents, UC Lake View AG, 
BRN·Lah View Joint lIe7lhD'£, The 
Roland M. Casad Family TrtsSt, Dated 
JuneS, 2008 
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-
u.s. Mail.. Postage Prepaid 
Hand Delivered 
Overnight Mail 
Facsimile: 208-664·5884 
£irm@ramsdenlyons,cOtn 
U.S. Mail, Postage Prepaid 
Hand Delivered 
OvemightMail 
maggie.,y:.lyons@gmaU.com 
u.s. Mail, Postage Prepaid 
Hand Delivered 
Overnight Mail 
FacsJmile: 208-664-5884 
Douglas S. Madice 
Ramsden & Lyons, LLP 
700 Northwest Blvd. 
P.O. Box 1336 
Coeur d'Alene, ID 83816·1336 
.Attorneys for Rykl, Young Revocable 
Trust 
Maggie Y. Lyons, Recei..,er 
RESOLVE FINANCIAL GROUP 
P.O.BoxS98 
Hayden, In 83835 
relIance R. Hanis 
Ramsden &: Lyons, LLP\ 
700 Northwest Blvd. 
P,O. Box 1336 
Coeur d'Alene, ID 83816~1336 
Attorneys for ReceiVer 
Deborah Hylton 
AFFIDA VIr OF WILLIAM RADOBENKO IN SUPPORT OF MOnON FOR PARTIAL 
SUMMARY JUDGMENT· 7 q ~16 
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Randoll A. Peterman, ISB No. 1944 
C. Clayton Gill, ISB No. 4973 
Tyler J. Anderson, ISB No. 6632 
MOFFA'll, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
IOJ S. Capitol Blvd .• 10th Floor 
Post Office Box 829 
Boise, Idaho 8370] 
Telephone (208) 345-2000 
Facsimile (208) 385-5384 
rap@,moffatt.com 
ccg@moffatt.com 
tya@moffutt.com 
23690.0022 
Nancy L. IS8erlis, ISB No. 733 J 
EHzabc!h A. TcUcssen. ISB No. 7393 
WINSTON & CASHA'IT 
250 Northwest Blvd., Suite 107 A 
Coeur d' Alene. Idaho 83814 
TeJephone (509) 838-6131 
Facsimile (509) 838-1416 
Attorneys for Plaintiff 
Ig) 002/010 
11 
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CLERK DISTRICT COURT 
~ 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRlCT 
OF THE STATE OF IDAHO, IN AND FOR THE COUN1Y OF KOOTENAI 
AMERICAN BANK. a Montana banking 
corporation, 
Plaintiff: 
vs. 
BRN DEVELOPMENT, INC., on Jdaho 
corporation, BRN INVESTMENTS, LLC, lUl 
Idaho limited liability company, LAKE VIEW 
AG. a. Liechtenstein company, BRN-LAKE 
VIEW JOINT VENTURE, an Idaho general 
partn< .. 'l'ship, ROBERT LEVIN, Trustee for the 
ROLAND M. CASATI F AMIL Y TRUST, 
dated June 5, 2008, RYKER YOUNG, Tnastec 
for the RYKER YOtJNG REVOCABLE 
AFFIDAVIT OF KYLE CAPPS - ) 
Case No. CV 09-2619 
AFFlDAvn' OF' KYLE CAl'PS 
ClIIInl;2224162.1 
, , 
. , 
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TRUST, MAltSHALL CHESROWN a single 
mim, IDAHO ROOF1NG SPECIALIST, J..LC, 
an Idaho limited liability company, THOReO, 
1NC., an Jdaho corporation, 
CONSOLIDATED SUPPLY COMPANY, an 
Oregon corporation, JNTERSTA TE 
CONCRETE & ASPHALT COMPANY, an 
Idaho corporation, CONCRETE FINISHING, 
INC., an Arizonn corporation. THE TURF 
CORPORATION, an Idaho corporatjon. 
WADSWORTH GOLF CONSTRUCnON 
COMPANY OF THE SOUTHWEST, 0 
Delaware corporstlon, POLIN & YOUNG 
CONSTRUCTION, lNC., an Jdaho 
corporation, TA YLOR ENGINEERING, 
INC., a Washington coxporatiof), PRECISION 
IRRIGATION, rNC.,. an Arizona corporation 
and SPOKANE WJLBERT VAULT CO., a 
Washington corporation, dlb/n WJLBERT 
PRECAST, 
Defendants. 
STATE OF IDAHO ) 
) SS. 
County of KOOTENAJ ) 
KYLE CAPPS, having been duly sworn upon ooth, deposes and ~tates as follows: 
1. J am over the age of eighteen years and make this affidavit upon my own 
personal knowledge. 
2. During the year 2006 up through 2010. I was BRN Development, Inc.·s 
eBRN") owner representative and project manager for the development and construction of the 
Black Rock North gol f course and proposed surrounding residential development. As BRN's 
owner rt.'Presentative and project manager for the B1ack Rock North project during those years, 1 
was the person IH BRN who was responsible for telling the contractors when they were 
authorized to commence work on the project Qnd when lbey were to stop all work on the project. 
AFFIDAVIT OF KYLE CAPPS - 2 Cllf!nI;~24752. 1 
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By the end or2008, BRN was experiencing some finll11ciat problems. Because of those financial 
problems, r illstnlcled ull contractors, including ACI Northwcst,lnc. ("ACf,), to cease ill) work 
until} provided further notice that they could re-comme;.."J1CI;l work. 
J. Attached hereto iiS Exhibit A ;s an invoice n"umber 7093 (hat ACI sent \0 
Black Rock Development Inc., OJ) or about April 7,2009, apparently for erosion contro] work on 
the Black Rock North project. J never authorized ACI to perform this work on the Black Rock 
North project or any other work on the Black Rock North project in the year 2009. Further, 
ACJ's executive manager 13m Radobenko IiCknowledged to me in writing on January 10, 2009, 
that AC1 was not Wlder o.greement to maintain erosion control measures in the year 2009 for the 
Black Rock North project. See Exhibit B attached ht.Teto. Notwithstanding, and without my 
ftuthorization. AC! apparently provided some erosion conlrol measureR to the Black Rock North 
project in March of 2009. 
4. On June 29, 2009, BRN's attorney Kathryn R. McKinley wrote a letter to 
ACJ's President Jim Hancke to advise ACT ofBRN's position that BRN did not ()we anything for 
ACl's invoice 7093, as BRN never authorized that work. A true and correct copy of 
Ms. McKinley's correspondence to ACI is attached hereto as Exhibit C. Ms. McKJnlcy's letter 
correctly states BRN's position that BRN never authorized ACI to perfonn uny work on the 
Black Rock North pn.jcct in the year 2009 and that Q..'l a Te:Jult, BRN owes noUring La ACl for any 
labor, services, material, or equipment that ACJ furnished or supplied to the Black Rock North 
project in the year 2009, including those items that ACI includes in its invoice 7093. 
Further your affiant sayeth naught. 
AFFIDAVIT OF KYLE CAPPS - 3 
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SUBSCRIBED AND SWORN to before me this ~daY()f~~~ 2011. 
'. 
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CERTIFICATE OF SERVICE l 
. J/... No "'...... v 
I 1-1 EREBY CERTIFY that on this L..(, day of~, 20 II, I caused a true 
Llnd con'ect copy of the foregoing AFFIDAVrr OF KYLE CAPPS to be served by the method 
indicated be]ow.. and addressed to the fonowing: 
John R. Laymnn 
LA ¥MAN, LAYMAN & ROBlNSON, PLLP 
601 S. Division St. 
Spokane, WA 99202 
Facsimile (509) 624·2902 
Auorney for Dl!jandanl.<; BRN Development. 
8RN Inve/;/ments, BRN-Lake View Joint 
Venture, Marshall Chesmwn, Lake ViewAG, 
Robert Levin, TnJ~'lee For The Roland M 
Casal; Family Trust, Doted June 5, 2008 
Charles B. Lempesis 
A TIORNEY AT LA. W 
W. 201 Seventh Ave. 
Post Falls, 10 83854 
Facsimile (208) 773·1044 
Attorney for Defendant Thorco, Inc. 
Edward J. An.~on 
W11llERSPOON, KEU.EY, DAVENPORT 
&TOOLE,P.S. 
608 Northwest B]vd. #300 
Coeur d'Alene, JD 83814-2146 
Facsimile (208) 667-8470 
Attorney for Defendants The Turf Corporation. 
Wadsworth Go!f Construction Company of the 
Southwest a"d Precision Irrigation, Inc. 
Ric1lMd D. Campbell 
CAMPBELL & BISSELL, PLLe 
7 S. Howard St. #4J6 
SpokancJ VV~ 99201 
f'ncsimjle (,,09) 455· 7111 
A ttorneysfor Defendant Polin & You,zg 
Construction 
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( .... rFacsimile 
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( ) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( vfFacsimile 
( ) E-mail 
( ) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) .9vemight Mail (if Facsimile 
( ) E-mnil 
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M. Gregory Embrey 
Wn'HEltSPOON, Km.LF.:Y, DAVF..NPORT & 
Too1.E, P .S, 
608 NW Blvd., Suite 300 
Coeur d'Alene, 10 83814·2114 
Facsimile (208) 667-8470 
Attorney for Defendant raylor Engineering. Inc. 
Steven C. Wetzel 
KelUleth L. Huitt 
JAMES, VE.R.NON & WEEKS, PA 
1626 Lincoln Way 
Coeur d'Alene, 10 83814 
facsimile (208) 664·1684 
Attorneys for Du:fendant ACT Northwest, Inc. 
Maggie Y. Lyons, Receiver 
RE.~OtVE FINANCIAL GROUP 
P.O. Box 598 
Hayden, 1D 83835 
Terrance R. Harris 
RAMSDEN & LYONS, LLP 
700 Northwest Blvd. 
P.O. Box 1336 
Cocurd'AIe.nc:, m 83816-1336 
Attorneys lor Receiver 
Douglas S. Marfice 
RAMSDEN & LYONS, LLP 
700 Northwest Blvd. 
P.O. Box 1336 
Coeur d' Alene, lD 83816-1336 
Attorneys/or Df{endant Ryk.er Young Revocable 
Trust 
( ) U.S. Moil, Postoge Prepaid 
( ) H::md Delivered 
( ) 9vemight Mail 
{ tfFllcsimile 
( ) E-mail 
( ) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Q.vemight Mail 
( 0"'Facsimile 
( ) E-mail 
flu .s. Mail, Postage Prcplli~ 
( ) Hand Delivered 
( ) Overnight Mai] 
r J Facsimile 
( ) E·mrul 
( ) U.S. Mail, Postage Prepaid 
( ) Hand DeJivered . 
( ) g,vcmight Mai) 
( ..rFncsimile 
( ) E-mllil 
( ) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ..(FacsimiJe 
( ) E-mni1 
~007/015 
1262 P.006/006 
------------,-~--C. C1ayton Oill 
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ACI NORTHWEST INC. 
10 Ueons.,1I1294B·AAM-2-3 WA Uc:onso iIIMPEXCIODOCG 
PIPE DIlit:RSlON 
'. '. . 
6600 N. GOVERNMENT WAY 
COEUR 0' ALENE, '0 83815 
208·777·8013 Phone 
206-777-8667 Flfx 
INVOICE 
.liIr~/t:~: .. . , :. . . , 
/iw'ofcp DMo~ .,. :' /.' 
" :::,,,. ":. I. :. "tl" • • 
" ''''''~' .... ' .' . '. 'n' ,,' liiit··' '. 
. . !f.II.', :111. :. ~. . ..: 
, ~/~cD¥.: · : .; 
.!' .: ' ,: ,: . ;' \. • 
S/toULO IIAVE BeEN BILLED TO BLACK ROCK ItIORTlMfiSENT INVOICE PROM WORD WITH NAME CHANGE ON 
o-.'f.O!l • 
• ">'!.fJ.:l 5150. • EROSION CONTROL ~:>(:<'~ijJ 
.<t-.!'.'j.' 
-.,l" MATERIALS 
LUNCEFORD FtARMS INC 
tABOR 
T,ude OlIVer HOURLY 
Supertnlondallt HOURLY 
SUpertntendent HOURLV 
Supertntendent HOURLY 
Oporlliut HOURLY 
Oporolor HOURlY 
Optlrafot HOURLY 
Operator HOURLV 
EQUIPMeNT 
015-101 CAD TRUCK ·SOLD 
0400206 2006 JOHN DEERE650J DOZER· 
SOLD 
ISllmmary I 
Code: 1 
Cod(l! 1 
5150 •• EI~OSION CONTROL 
BONO & INSURANCE 
MARGIN 
CURRENT DUE: 
03I0SJ00 InV# 1236 27",28 
Tobl' MA'I1iRIALS %7".~8 
O3/OGIDD 5.00 HIlS @ 37.00 166.00 
03/OSJDD 8.00 HRS @ 60.00 "80.00 
03106109 5.00 HRS @ 60.00 300.00 
03110/01) 2.00 HRS ® 60.00 1?'0.00 
03105109 8.00 HR8 @ 37.00 200.00 
03/0S/09 4.00 HIlS @ 37.00 148,00 
03105109 8.00 HRS @ 37.00 200.00 
03I06I09 8,00 HRS ® 37.00 206.00 
Tolal LABOR 2,121.00 
03106109 6.00 HRS 84.00 "20.00 
03106109 5.00 HitS 88.00 440.00 
'rullli EQUIPMENT --860,00 
Total Fur 6160. 3,255.28 
InvDlco Sub-Tolal 3,266.28 
EJCHlefT 
--- ~'-II tOSt<:r .q7f3}11 
3,255,28 
3,320.39 
@ 2.00"A. 
l!JI 15.00% 
ACI 000277 
3,265.28 
65.11 
"88.DB 
3,818.45 
-'" 
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Prom: 
To: 
Cc: 
Kyle capps [kylcc®blackrockdevelopment.com] 
enlRadobcnko 
Jim Hanekej MalShall ctlesrowlli Scott FO'..;ter 
SUbject: RE: Emalflng: 08-12-29 EPA tetter reg f"'cRt: North.tir 
Attachments; .' 
Thursday Is fine wilh me, let me know a time, 
From: Bill Radobenl<o [maJllO:bJc;kmdo@roadrunner.com] 
Sent: Saturday, January 10, 20092:55 PM 
Tb: Kyle OIpps 
Cc: Kyle Copps; 'Jim Haneke'; Marshall Chesrownj 'Scott Poster' 
Subject: Emalllng: 08-12-29 EPA Letter,reg BlkRk North.tlf 
sen~ Mon 1/'2/20097:09 AM 
Since we are not under any agreement to maintain the erosfon controls this year we would like to 
arrange a drfve through that we can refer to In our response to the EPA. 
Let me know If Thursday works for you. 
TItS 
Bill 
ACI 004173 
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1'.'1 WOLkEY MCKJnlEYrs a ATTORNEYS AT LAW 
MUI-I-AII IHUMA:S 
Michelle 1(. WDIbJ' 
Kathl')'l\ n. I'1,I(lnlt,· 
M,\Hhew c.. AlIo"cht 
~ v 1;;S/V 1:1 
L Olan. Ernt'lOAt, C'~( 
...... _,.-
June 29, 2009 
Jim Haneke 
President 
ACI Nonhwcsl, Inc. 
6600 N. Go "emment Way 
Coeur d'A..Jenc, ID 93815 
Re: ACf Claim of Lien on Black Rock Nonh 
Recording Dalc: June IS. 2009 
Instrument No.: 2216696000 
OUT Client: BRN Developmenl, Inc. 
Our File No.: CHMOI/SO 
Dear Mr. Haneke: 
This finn reprC);Cnlli BRN Developmelll. Inc, (IoBRN'j wilh respeci 10 the above 
referenced Claim of Lien, The pllrpose of this letter is to demand that the Claim afLien 
recorded by ACJ Nonhwesl, Inc. C"ACr") be released immediately. The lien is invalid on 
its face and W3$ flied on false premises and by a false swearing. 
The amounts claimed on ACr's lien are purpor1edly for work done under a contract 
entered into bel ween Aapei\ Construclion, Tne .. a predecessor corporation or ACI. and 
BRN (the "Conlract") for work on Black Rock Nonh (the ··Project"). Although il appears 
that ACt has perfomled the work thai has been done under the Conaract, no subslantive 
\vork has been pcrfolmcd on Ihe Project since December 2008. at the lutcsI. Even ACI' s 
own schedule 3n3ched 10 Ihe Claim orUen acknowledges Ihat fac\. There are no 
amounts claimed by ACr in ils lien for work done after December 10, 2008. Although 
ACrs Claim or Lien stines Ihm it lasl pcrfonlled work on March 17,2009. Ihe lien docs 
not include Illtu work and is, Illel'crore, invalid. 
Further, the work thai ACI pllrponedly I)erforrned in March 2009 was lriviallllamtenance 
relaled 10 erosion conlrol. Olle of ACI's officers, Bill Radobenko, admitted in writing in 
January 2009. thaI ACl was nol under any ngreemenl 10 maintain the erosion control. The 
erosion control was not necessal)' to move the ProjcC'1 forward. It was simply 
maintenance and inspeclion. AC) was specifically inSII'UCled in Ihe FIlU 0(200S to 
Cf5l 
EXHIBIT 
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Jim Hant:kc: 
June 29. 2009 
Page 2 
disco ntinue work on the Project. Pursualll 10 tbe Contract, the contraclor was required to 
suspend work upon notice from BRN. Thllt notice v.'as sh'en 10 ACt and it was not 
authorized 1(1 perronll any additional work on the Project. Clearly any work done in 
March, even if separately authorized. was nOI pan of the Project, was triviol and cannot 
be u$cd to revive the time for tiling a lien for work done prior to December 10,2008. 
Interestingly. ACI did nOI submit an ilH'oice to BRN Development, 1rK:. for the March 
work until this month. That invoice shows no work done Oil March 17 and only 2 hours 
of supervisory lime on March 16.2009. As a result. any claim of lien lhat ACI was 
entitled 10 file related to the March work need:d 10 be faled not later than June 14,2009. 
Act did 001. however. fIle a liell for the March work. and the time for filing a lien for its 
prior work has expired. ' 
Because of Ihe foregoing facls, ACl's lien is patently invalid and without basis. The: facts 
that ACt's agenl has sworn to be true are 1101. lind ACIlcnew when it filed the lien thnl 
they were not true. The Claim of Lien was filed in bad fl'lith. md BRN demands that ACI 
release ils lien immediately. 
As to the dollar amount Slated in ACI's lien, it includes more 1han $1,000,000 for a 
bonus. Pursuant to the Comrnct, there may have been potential for a bonus upon 
comp letion oflhe cOntracled work.. At that lime, iflhe final contract sum owing 10 Aapex 
\V8S less than the contract Bmoullt of S7 .500.000. Aapcx WilS to share in any cost savings. 
For several reasons, ACI is 110t entitled to :my amount of bonus. First, lhe Contract has 
not been completed. ACl appears to be trying to compare partial completion dollars to 
final contracl dollars. This is clearly not ,,'hal \Va~ contemplated in the Contract. and there 
is no bonus of any amoum owing. Second. the contracting pany was Aapex, which it 
tums out was 110t althe time ofcontracl, and is nOI now. a registered contractor in the 
Slale ofldaho. Under Idaho l:»w. an unregistered contractor may not file a claim of lien. 
ACI is not in contractual privity with BRN and is not entilled to any bonus of any kind. 
E,'en if ACl were entitled to a bonus under the Contract, Ill'S is nOI a valid basis for a 
mechanic's or materialman's lien. The intent of the lien statute is to provide recourse to 
thOse who have provided labor 8.nd/or materials to a project to allow them to be 
compensated for the labor andlor materials. h is not the inlc:nl of the statute 10 allow a 
pan)' to claim a lien for other nOll' labor and non-malerials components of a contract. 
thereby prejudicing olher providers of labor and malerials. The bonus comprises 
approxim:llely 2/3 of ACrs lien. Under ldaho law. when a lien claim greatly e:tceed~ the 
llmOW)t of actual labor performed or nunennls provided, and is not made in good faith. 
the enlire lien rnay be invalid/lied. We believe me ACllien falls within this ciltegory. 
Ifwe have not received proofof releose of ACI's lien by 5:00 p.m. on July 6, 2009, BRN 
intends to pursue all legal remedies available to it inlhi!' maner and will seek attorneys' 
fees and CO~IS incurred in doing so. Proof ofrcJease must be sent to nle at my Spokane 
office. 
1ll014/015 
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By tbis leLter ACl8nd its nffilitllcs, orficers, directors. employees and agents are put on 
notice that they are not 10 access the Black Rock North property for any reason Wilhout 
the consent of the property owner. Furthe,'. nothing is to be removed from lhc property 
withoul the knowledge ilnd consent of Ihe propcrt y owner. Failure to comply with this 
requirenlenl wi II be considered 10 be n Irespllss. 
If you would like 10 discuss this Inaner, pJc~se call me ilt my Spokane office. llook 
fOl"\Vard 10 receiving the release oflicll by July 6. 2009. 
Sincerely. 
Ka 
KRM: 
t(: BR..'II Development. lot. 
IgJ015/015 
Steven C. Wetzel, ISB #2988 
Kenneth Huitt, ISB# 8257 
JAMES, VERNON & WEEKS, PA 
1626 Lincoln Way 
Coeur d'Alene, Idaho 83814 
Telephone: (208) 667-0683 
Facsimile: (208) 664-1684 
swetzel@jvwlaw.net 
khuitt@jvwlaw.net 
2011 NOV 15 PH 3: 42 
Attorneys for Defendant ACI NORTHWEST, INC. 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
AMERICAN BANK, a Montana banking 
corporation, 
Plaintiff, 
vs. 
BRN DEVELOPMENT, INC., an Idaho 
corporation, BRN INVESTMENTS, LLC, 
an Idaho limited liability company, LAKE 
VIEW AG, a Liechtenstein company, 
BRN-LAKE VIEW JOINT VENTURE, an 
Idaho general partnership, ROBERT 
LEVIN, Trustee for the ROLAND M. 
CASA TI F AMIL Y TRUST, dated June 5, 
2008, RYKER YOUNG, Trustee for the 
RYKER YOUNG REVOCABLE TRUST, 
MARSHALL CHESROWN, a single man, 
-THORCO, INC., an Idaho corporation, 
CONSOLIDATED SUPPL Y COMPANY, 
an Oregon corporation, THE TURF 
CORPORATION, an Idaho corporation, 
WADSWORTH GOLF CONSTRUCTION 
COMPANY OF THE SOUTHWEST, a 
Delaware corporation, POLIN & YOUNG 
CONSTRUCTION, INC., an Idaho 
Case No. CV09-2619 
ACI NORTHWEST, INC.'S MOTION 
TO STRIKE AFFIDAVIT OF KYLE 
CAPPS 
ACI NORTHWEST, INC. 'S MOTION TO STRIKE AFFIDA VTT OF KYLE CAPPS - 1 
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corporation, TAYLOR ENGINEERING, 
INC., a Washington corporation, 
PRECISION IRRIGATION, INC., an 
Arizona corporation and, 
Defendant. 
And 
TAYLOR ENGINEERING, INC., a 
Washington corporation, 
Third-Party Plaintiff, 
v. 
ACI NORTHWEST, INC., an Idaho 
corporation; STRATA, INC., an Idaho 
corporation; and SUNDANCE 
INVESTMENTS, LLP, an Idaho limited 
liability limited partnership, 
Third-Party Defendants. 
And 
ACI NORTHWEST, INC., an Idaho 
corporation, 
Crossclaimant, 
v. 
AMERICAN BANK, a Montana banking 
corporation, BRN DEVELOPMENT, INC., 
an Idaho corporation, BRN 
INVESTMENTS, LLC, an Idaho limited 
liability company, LAKE VIEW AG, a 
Liechtenstein company, BRN-LAKE 
VIEW JOINT VENTURE, an Idaho 
general partnership, ROBERT LEVIN, 
Trustee for the ROLAND M. CASATI 
FAMILY TRUST, dated June 5, 2008, 
RYKER YOUNG, Trustee for the RYKER 
YOUNG REVOCABLE TRUST, 
MARSHALL CHESROWN, a single man, 
ACI NORTHWEST, INC. 'S MOTION TO STFJ¥..F A VVTn A \TTT OF KYLE CAPPS - 2 
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THORCO, INC., an Idaho corporation, 
CONSOLIDATED SUPPLY COMPANY, 
an Oregon corporation, THE TURF 
CORPORATION, an Idaho corporation, 
WADSWORTH GOLF CONSTRUCTION 
COMPANY OF THE SOUTHWEST, a 
Delaware corporation, POLIN & YOUNG 
CONSTRUCTION, INC., an Idaho 
corporation, TAYLOR ENGINEERING, 
INC., a Washington corporation, 
PRECISION IRRIGATION, INC., an 
Arizona corporation and, 
Crossclaim Defendants. 
COMES NOW Defendant ACI NORTHWEST, INC. ("ACI"), by and through its 
attorneys of record, JAMES, VERNON & WEEKS, PA, and hereby moves this Court for an order 
striking the Affidavit of Kyle Capps. The affidavit is a "sham affidavit" as it is inconsistent with 
his deposition testimony. It also contains hearsay, without exception. It contains statements 
beyond personal knowledge of the Affiant. This motion is supported by a memorandum in 
support. 
DA TED this ~ay of November, 2011. 
By:~:,-~,---"""---"""=,-"-,,,,,,--,,,--::~_ 
Steven C. Wetzel 
Attorneys for ACI NORTHWEST, INC. 
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I hereby certify that on the 
document upon: 
/ S-day of November, 2011, I served the foregoing 
U.S. Mail, Postage Prepaid 
Hand Delivered 
Overnight Mail 
Facsimile: 509-838-1416 
Nancy L. Isserlis 
Elizabeth A. Tellessen 
Winston & Cashatt 
250 Northwest Blvd., Suite 107 A 
Coeur d'Alene, ID 83814 
Attorneys for American Bank 
U.S. Mail, Postage Prepaid Randall A. Peterman 
Hand Delivered C. Clayton Gill 
Overnight Mail Moffatt Thomas Barrett Rock & 
Facsimile: 208-385-5384 Fields, Chtd. 
t<' rap@moffatt.com 101 South Capitol Blvd., 10th Floor 
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U.S. Mail, Postage Prepaid 
Hand Delivered 
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U.S. Mail, Postage Prepaid 
Hand Delivered 
Overnight Mail 
Facsimile: 208-667-8470 
Attorneys for American Bank 
Charles B. Lempesis 
Attorney at Law 
201 West Seventh Avenue 
Post Falls, ID 83854 
Attorneys for Thorco, Inc. 
Edward J. Anson 
Witherspoon Kelley Davenport & 
Toole 
608 Northwest Blvd., Suite 300 
Coeur d' Alene, ID 83814-2146 
Attorneys for The Turf Corporation, 
Wadsworth Golf Construction 
Company and Precision Irrigation, 
Inc. 
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Hand Delivered 
Overnight Mail 
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Hand Delivered 
Overnight Mail 
Facsimile: 667-8470 
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Hand Delivered 
Overnight Mail 
Facsimile: 509-624-2902 
wahonen@lamanlawfirm.com 
jrlavman@laymanlawfirm.com 
u.s. Mail, Postage Prepaid 
Hand Delivered 
Overnight Mail 
Facsimile: 208-664-5884 
firm@ramsdenlyons.com 
Richard D. Campbell 
Campbell Bissell & Kirby, PLLC 
416 Symons, Building 7 
South Howard Street 
Spokane, WA 99201-3816 
Attorneys/or Polin & Young 
Construction 
M. Gregory Embrey 
Witherspoon Kelley Davenport & 
Toole 
422 W Riverside Ave., Suite 1100 
Spokane, W A 99201 
Attorneys for Taylor Engineering, Inc. 
John R. Layman 
Layman Layman & Robinson, PLLP 
5431 N Government Way, Suite lOlA 
Coeur d'Alene, ID 83815 
Attorneys/or BRN Development, Inc., 
BRN Investments, LLC, Lake View AG, 
BRN-Lake View Joint Venture, The 
Roland M Casati Family Trust, Dated 
June 5,2008 
Douglas S. Marfice 
Ramsden & Lyons, LLP 
700 Northwest Blvd. 
P.O. Box 1336 
Coeur d'Alene, ID 83816-1336 
Attorneys/or Ryker Young Revocable 
Trust 
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JAMES, VERNON & WEEKS, PA 
1626 ,Lincoln Way 
Coeur d'Alene, Idaho 83814 
Telephone: (208) 667-0683 
Facsimile: (208) 664-1684 
swetzel@jvwlaw.net 
khuitt@ivwlaw.net 
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Attorneys for Defendant ACI NORTHWEST, INC. 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
AMERICAN BANK, a Montana banking 
corporation, 
Plaintiff, 
vs. 
BRN DEVELOPMENT, INC., an Idaho 
corporation, BRN INVESTMENTS, LLC, 
an Idaho limited liability company, LAKE 
VIEW AG, a Liechtenstein company, 
BRN-LAKE VIEW JOINT VENTURE, an 
Idaho general partnership, ROBERT 
LEVIN, Trustee for the ROLAND M. 
CASATI F AMIL Y TRUST, dated June 5, 
2008, RYKER YOUNG, Trustee for the 
RYKER YOUNG REVOCABLE TRUST, 
MARSHALL CHESROWN, a single man, 
-THORCO, INC., an Idaho corporation, 
CONSOLIDATED SUPPLY COMPANY, 
an Oregon corporation, THE TURF 
CORPORATION, an Idaho corporation, 
WADSWORTH GOLF CONSTRUCTION 
COMPANY OF THE SOUTHWEST, a 
Delaware corporation, POLIN & YOUNG 
Case No. CV09-2619 
AFFIDA VIr OF WILLIAM 
RADOBENKO IN SUPPORT OF 
MOTION TO STRIKE AFIDA VIT OF 
KYLE CAPPS 
AFFIDAVIT OF WILLIAM RADOBENKO IN SUPPORT OF MOTION TO STRIKE 
AFIDA VJT OF KYLE CAPPS - 1 
CONSTRUCTION, INC., an Idaho 
corporation, TA YLOR ENGINEERING, 
INC., a Washington corporation, 
PRECISION IRRIGATION, INC., an 
Arizona corporation and, 
Defendant. 
.. And 
TAYLOR ENGINEERING, INC., a 
Washington corporation, 
Third-Party Plaintiff, 
v. 
ACI NORTHWEST, INC., an Idaho 
corporation; STRATA, INC., an Idaho 
corporation; and SUNDANCE 
INVESTMENTS, LLP, an Idaho limited 
liability limited partnership, 
Third-Party Defendants. 
And 
ACI NORTHWEST, INC., an Idaho 
corporation, 
Crossclaimant, 
v. 
AMERICAN BANK, a Montana banking 
corporation, BRN DEVELOPMENT, INC., 
an Idaho corpomtion, BRN 
INVESTMENTS, LLC, an Idaho limited 
liability company, LAKE VIEW AG, a 
Liechtenstein company, BRN-LAKE 
VIEW JOINT VENTURE, an Idaho 
general partnership, ROBERT LEVIN, 
Trustee for the ROLAND M. CASATI 
FAMILY TRUST, dated June 5, 2008, 
RYKER YOUNG, Trustee for the RYKER 
YOUNG REVOCABLE TRUST, 
AFFIDAVIT OF WILLIAM RADOllENKO IN SUPPORT OF MOTION TO STRIKE 
AFIDAVIT OF KYLE CAPPS - 2 
MARSHALL CHESROWN, a single man, 
THORCO,INC., an Idaho cOlporation, 
CONSOLIDATED SUPPLY COMPANY, 
an Oregon corporation, THE TURF 
CORPORATION, an Idaho corporation, 
WADSWORTH GOLF CONSTRUCTION 
COMPANY OF THE SOUTHWEST, a 
Delaware corporation, POLIN & YOUNG 
CONSTRUCTION, INC., an Idaho 
corporation, TA YLOR ENGINEERING, 
INC., a Washington corporation, 
PRECISION IRRIGATION, INC., an 
Arizona corporation and, 
Crossclaim Defendants. 
STATEOFIDAHO ) 
) i)S. 
County of Kootenai ) 
I, William Radobenko, after first being duly sworn, depose and say: 
1. I am the President of ACI Northwest, Inc. ("ACI"), one of the Third-Party 
Defendants and Cross-Claimant in the above-entitled case. I make this affidavit voluntarily, 
based upon personal knowledge and am competent to testify as to all matters contained herein. 
2. ACI has completed many projects in Kootenai County over the last twenty years 
including the original Club at Black Rock and I most familiar with seasonality of the 
construction season here in Kootenai County. It would have been impossible to complete Black 
Rock N0l1h in one season with only fifteen million dollars to pay for the improvements. 
Additionally I am aware of the requirements of the Kootenai County erosion control regulations 
and the Federal Clean Water Act administered in Idaho by the United States Environmental 
Protection Agency(EPA). 
3. During the winter of 2006-2007 and during ACI's construction of Black Rock 
AFFIDAVIT Ot: WILLIAM RADOBENKO IN SUPPORT OF MOTION TO STRIKE 
AFIDA VIT OF KYLE CAPPS - 3 
North the erosion problems can best be described as "horrific". In January of2009 I was 
concerned that the open ealihwork at the Black Rock North project would result in erosion 
problems that would be in violation of the Kootenai County Ordinances and the Federal Clean 
Water Act. Consequently I sent an email to Kyle Capps on January 10,2009 requesting a 
personal inspection be made by Kyle Capps and myself. 
4. After the email and when snow began to melt ACI was called back on the project 
and requested to do work to control erosion. 
5. BRN verified the work that was completed and the outstanding balance ACI was 
entitled to. 
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S _ day of November, 2011. 
& 
Notary for the State ofIdaho 
Commission Expires: ----:..,!-=-4--I-'=.5~ 
C1WTTFTCATE OF MAILING AND/OR DELIVERY 
----- ? 
I hereby certify that on the / S day ofN ovember, 2011, I served the foregoing 
document upon: 
U.S. Mail, Postage Prepaid 
I-land Delivered 
Overnight Mail 
Nancy L. Isserlis 
Elizabeth A. Tellessen 
Winston & Cashatt 
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Facsimile: 509-838-1416 
~ jk@winstQJ1cashatt.com 
X nisserlis@winstoncashatt.com 
~tellessell@winstoncashatt.com 
250 Northwest Blvd., Suite 107 A 
Coeur d'Alene, ID 83814 
Attorneys for American Bank 
U.S. Mail, Postage Prepaid Randall A. Petennan 
Hand Delivered C. Clayton Gill 
Overnight MaH Moffatt Thomas Barrett Rock & 
Facsimile: 208-385-5384 Fields, Chtd. 
~ mn@m()fTaILcom 101 South Capitol Blvd., 10th Floor 
'-_ C~ AA-~.r;;- ; ~ P.O. Box 829 
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U.S. Mail, Postage Prepaid 
Hand Delivered 
Overnigl'lt f'lil 
Facsimi'~: ..'.08-773-1044 
U.S. Mail, Postage Prepaid 
Hand Delivered 
Ovemighl l\-1ail 
Facsimik; )08-667-8470 
L.. U.S. MniL Postage Prepaid 
Hand D<' 'ercd 
Overn i l>i ,vi ail 
Facsimik: 509-455-7111 
pmadrigal~iicampbell-bissell.com 
rcampbellql)cbklawyers,com 
'-- . U.S. MaiL Postage Prepaid 
Attorneys for American Bank 
Charles B. Lempesis 
Attorney at Law 
201 West Seventh Avenue 
Post Falls, ID 83854 
Attorneys for Thorco, Inc. 
Edward 1. Anson 
Witherspoon Kelley Davenport & 
Toole 
608 Northwest Blvd., Suite 300 
Coeur d'Alene, ID 83814-2146 
Attorneys for The Turf Corporation, 
Wadsworth Golf Construction 
Company and Precision Irrigation, 
Inc. 
Richard D. Campbell 
Campbell Bissell & Kirby, PLLC 
416 Symons, Building 7 
South Howard Street 
Spokane, WA 99201-3816 
Attorneys for Polin & Young 
Construction 
M. Gregory Embrey 
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Hand Delivered 
Overl1igiJl Mail 
Facsimi'e: 667-8470 
u.s. Mail, Postage Prepaid 
Hand lkJivered 
OvCn';I J!' [1uil 
FacsiJi' 509-624-2902 
wahonen(l, amanlawfirm.com 
irlayman@laymanlawfinn.com 
U.s. Mail, Postage Prepaid 
Hand Dc livered 
Overni[',ht flJiuil 
Facsil1li Ie: 7.08-664-5884 
tinn(.'IP!1l1 ,;' j cIJlyons.com 
U.S. Mail, Postage Prepaid 
Hand Dc!; vcred 
Overn i:,' , r 1 ail 
magr.:· ".ll}s@gmai1.com 
U.S. Mi':], Postage Prepaid 
Hand Delivered 
Overnighl Hail 
Facsinlil,·: 208-664-5884 
W.itherspoon Kelley Davenport & 
Toole 
422 W Riverside Ave., Suite 1100 
Spokane, W A 99201 
Attorneysfor Taylor Engineering, Inc. 
John R. Layman 
Layman Layman & Robinson, PLLP 
5431 N Government Way, Suite lOlA 
Coeur d'Alene, ID 83815 
Attorneys for ERN Development, Inc., 
ERN Investments, LLC, Lake View AG, 
ERN-Lake View Joint Venture, The 
Roland M Casati Family Trust, Dated 
June 5,2008 
Douglas S. Martice 
Ramsden & Lyons, LLP 
700 Northwest Blvd. 
P.O. Box 1336 
Coeur d'Alene, ID 83816-1336 
Attorneysfor Ryker Young Revocable 
Trust 
Maggie Y. Lyons, Receiver 
RESOLVE FINANCIAL GROUP 
P.O. Box 598 
Hayden, ID 83835 
Terrance R. Harris 
Ramsden & Lyons, LLP\ 
700 Northwest Blvd. 
P.O. Box 1336 
Coeur d'Alene, ID 83816-1336 
Attorneys for Receiver 
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Steven C. Wetzel, ISB #2988 
Kenneth Huitt, ISB# 8257 
JAMES, VERNON & WEEKS, PA 
1626 Lincoln Way 
Coeur d'Alene, Idaho 83814 
Telephone: (208) 667-0683 
Facsimile: (208) 664-1684 
swetzel@jvwlaw.net 
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Attorneys for Defendant ACI NORTHWEST, INC. 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
AMERICAN BANK, a Montana banking 
corporation, 
Plaintiff, 
vs. 
BRN DEVELOPMENT, INC., an Idaho 
corporation, BRN INVESTMENTS, LLC, 
an Idaho limited liability company, LAKE 
VIEW AG, a Liechtenstein company, 
BRN-LAKE VIEW JOINT VENTURE, an 
Idaho general partnership, ROBERT 
LEVIN, Trustee for the ROLAND M. 
CASATI FAMILY TRUST, dated June 5, 
2008, RYKER YOUNG, Trustee for the 
RYKER YOUNG REVOCABLE TRUST, 
MARSHALL CHESROWN, a single man, 
-THORCO, INC., an Idaho corporation, 
CONSOLIDATED SUPPLY COMPANY, 
an Oregon corporation, THE TURF 
CORPORATION, an Idaho corporation, 
WADSWORTH GOLF CONSTRUCTION 
COMPANY OF THE SOUTHWEST, a 
Case No. CV09-2619 
AFFIDAVIT OF LAWRENCE J. 
ROBERGE IN SUPPORT OF ACI 
NORTHWEST, INC.'S MOTIONS TO 
STRIKE AFFIDAVITS AND MOTION 
FOR PARTIAL SUMMARY 
JUDGMENT 
AFFIDAVIT OF LAWRENCE J. ROBERGE IN SUPPORT OF ACI NORTHWEST, INC. 'S 
MOTIONS TO STRIKE AFFIDAVITS AND MOTION FOR PARTIAL SUMMARY 
JUDGMENT-l 
Delaware corporation, POLIN & YOUNG 
CONSTRUCTION, INC., an Idaho 
corporation, TAYLOR ENGINEERING, 
INC., a Washington corporation, 
PRECISION IRRIGATION, INC., an 
Arizona corporation and, 
Defendant. 
And 
TAYLOR ENGINEERING, INC., a 
Washington corporation, 
Third-Party Plaintiff, 
v. 
ACI NORTHWEST, INC., an Idaho 
corporation; STRATA, INC., an Idaho 
corporation; and SUNDANCE 
INVESTMENTS, LLP, an Idaho limited 
liability limited partnership, 
Third-Party Defendants. 
And 
ACI NORTHWEST, INC., an Idaho 
corporation, 
Crossc1aimant, 
v. 
AMERICAN BANK., a Montana banking 
corporation, BRN DEVELOPMENT, INC., 
an Idaho corporation, BRN 
INVESTMENTS, LLC, an Idaho limited 
liability company, LAKE VIEW AG, a 
Liechtenstein company, BRN-LAKE 
VIEW JOINT VENTURE, an Idaho 
general partnership, ROBERT LEVIN, 
Trustee for the ROLAND M. CASATI 
FAMILY TRUST, dated June 5, 2008, 
AFFIDAVIT OF LAWRENCE J. ROBERGE IN SUPPORT OF ACI NORTHWEST, INC. 'S 
MOTIONS TO STRIKE AFFIDAVITS AND MOTION FOR PARTIAL SUMMARY 
JUDGMENT-2 
RYKER YOUNG, Trustee for the RYKER 
YOUNG REVOCABLE TRUST, 
MARSHALL CHESROWN, a single man, 
THORCO, INC., an Idaho corporation, 
CONSOLIDATED SUPPLY COMPANY, 
an Oregon corporation, THE TURF 
CORPORATION, an Idaho corporation, 
WADSWORTH GOLF CONSTRUCTION 
COMPANY OF THE SOUTHWEST, a 
Delaware corporation, POLIN & YOUNG 
CONSTRUCTION, INC., an Idaho 
corporation, TAYLOR ENGINEERING, 
INC., a Washington corporation, 
PRECISION IRRIGATION, INC., an 
Arizona corporation and, 
Crossclaim Defendants. 
STATE OF IDAHO ) 
) ss. 
County of Kootenai ) 
I, Lawrence J. Roberge, after first being duly sworn, depose and say: 
1. I make this affidavit voluntarily, based upon personal knowledge and am 
competent to testify as to all matters contained herein. 
2. I have worked in the construction industry in excess of30 years. I was the Project 
Superintendent for ACI at the Black Rock North project. 
3. In November, 2008 I received a call from Bill Radobenko instructing me to wrap 
up the project for the winter and take care of any apparent erosion control items necessary. I do 
not recall Kyle Capps telling me that all work was to cease until further notice. During the 
winter of 2008-2009 there were tremendous amounts of snow and there was little possibility of 
continuing to do major work on the project other than erosion control during the winter months. 
AFFIDAVIT OF LAWRENCE J. ROBERGE IN SUPPORT OF ACI NORTHWEST, INC. 'S 
MOTIONS TO STRIKE AFFIDAVITS AND MOTION FOR PARTIAL SUMMARY 
JUDGMENT-3 
4. At the end of2008 and into the winter of2009, I did inspect the project when 
possible to observe any erosion problems, as it was ACI's responsibility to prevent erosion. 
Because of the tremendous amount of snow and cold weather, erosion control facilities did not 
need to be maintained on a regular basis. 
5. In March 2009, I received a call from Kyle Capps advising that I needed to meet 
him at the site because there was muddy water leaving the site and we needed to meet at the 
project and inspect the problem. Kyle Capps and I inspected the area on the entry to the 
"panhandle", and it was obvious that erosion remedies were necessary. Kyle request this action 
be done to resolve this problem which we did the work and it was billed on invoice 7093. 
6. The invoice numbered 7093 is the work that was done to grade a portion of the 
site to plan elevations, to install plan designed rock riprap, plus seeding and straw mulching the 
graded area. This work was completed based upon the request of Kyle Capps. ACI was 
authorized to do the work by Kyle Capps in March of 2009 which is contained on invoice 
number 7093. 
~ 5 day of September, 2011; 
Notary for the State of Idaho b It 
Commission Expires: 1 I :; 
I 
AFFIDAVIT OF LAWRENCE J. ROBERGE IN SUPPORT OF ACI NORTHWEST, INC. 'S 
MOTIONS TO STRIKE AFFIDAVITS AND MOTION FOR PARTIAL SUMMARY 
JUDGMENT-4 
CERTIFICATE OF MAILING AND/OR DELIVERY 
--I hereby certify that on the / S day of November, 2011, I served the foregoing 
document upon: 
U.S. Mail, Postage Prepaid 
Hand Delivered 
Overnight Mail 
Facsimile: 509-838-1416 
---,£. jk@winstoncashatt.com 
.,L nisserlis@winstoncashatt.com 
.t....etellessen@winstoncashatt.com 
Nancy L. Isserlis 
Elizabeth A. Tellessen 
Winston & Cashatt 
250 Northwest Blvd., Suite 107 A 
Coeur d'Alene, ID 83814 
Attorneys for American Bank 
U.S. Mail, Postage Prepaid Randall A. Peterman 
Hand Delivered C. Clayton Gill 
Overnight Mail Moffatt Thomas Ban-ett Rock & 
Facsimile: 208-385-5384 Fields, Chtd. 
-< rap@moffatt.com 101 South Capitol Blvd., 10th Floor 
)t:- (C-6-t)fNJFrt1/T (tfV'-~~:~~ 8if701-0829 
U.S. Mail, Postage Prepaid 
Hand Delivered 
Overnight Mail 
Facsimile: 208-773-1044 
U.S. Mail, Postage Prepaid 
Hand Delivered 
Overnight Mail 
Facsimile: 208-667-8470 
Attorneys for American Bank 
Charles B. Lempesis 
Attorney at Law 
201 West Seventh Avenue 
Post Falls, ID 83854 
Attorneys for Thorco, Inc. 
Edward J. Anson 
Witherspoon Kelley Davenport & 
Toole 
608 Northwest Blvd., Suite 300 
Coeur d'Alene, ID 83814-2146 
Attorneys for The Turf Corporation, 
Wadsworth Golf Construction 
Company and Precision Irrigation, 
Inc. 
AFFIDAVIT OF LAWRENCE J. ROBERGE IN SUPPORT OF ACI NORTHWEST, INC. 'S 
MOTIONS TO STRIKE AFFIDAVITS AND MOTION FOR PARTIAL SUMMARY 
JUDGMENT-5 
0< u.s. Mail, Postage Prepaid Richard D. Campbell 
Hand Delivered Campbell Bissell & Kirby, PLLC 
Overnight Mail 416 Symons, Building 7 
Facsimile: 509-455-7111 South Howard Street 
I2madrlgal@caml2bell-bissell.com 
rcamgbell@cbklawers.com 
Spokane, WA 99201-3816 
Attorneysfor Polin & Young 
Construction 
~ U.S. Mail, Postage Prepaid M. Gregory Embrey 
Hand Delivered Witherspoon Kelley Davenport & 
Overnight Mail Toole 
Facsimile: 667-8470 422 W Riverside Ave., Suite 1100 
Spokane, WA 99201 
Attorneys for Taylor Engineering, Inc. 
~ U.S. Mail, Postage Prepaid John R. Layman 
Hand Delivered Layman Layman & Robinson, PLLP 
Overnight Mail 5431 N Government Way, Suite lOlA 
Facsimile: 509-624-2902 Coeur d'Alene, ID 83815 
wahonen@lamanlawfirm.com 
jrlayman@laymanlawfirm.com Attorneys for BRN Development, Inc., 
BRN Investments, LLC, Lake View AG, 
BRN-Lake View Joint Venture, The 
Roland M Casati Family Trust, Dated 
June 5,2008 
CA. U.S. Mail, Postage Prepaid Douglas S. Marfice 
Hand Delivered Ramsden & Lyons, LLP 
Overnight Mail 700 Northwest Blvd. 
Facsimile: 208-664-5884 P.O. Box 1336 
firm@ramsdenlyons.com Coeur d'Alene, ID 83816-1336 
Attorneysfor Ryker Young Revocable 
Trust 
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Steven C. Wetzel, ISB #2988 
Kenneth Huitt, ISB# 8257 
JAMES, VERNON & WEEKS, PA 
1626 Lincoln Way 
Coeur d'Alene, Idaho 83814 
Telephone: (208) 667-0683 
Facsimile: (208) 664-1684 
swetzel@;vwlaw.net 
khuitt@ivwlaw.net 
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Attorneys for Defendant ACI NORTHWEST, INC. 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
AMERICAN BANK, a Montana banking 
corporation, 
Plaintiff, 
vs. 
BRN DEVELOPMENT, INC., an Idaho 
corporation, BRN INVESTMENTS, LLC, 
an Idaho limited liability company, LAKE 
VIEW AG, a Liechtenstein company, 
BRN-LAKE VIEW JOINT VENTURE, an 
Idaho general partnership, ROBERT 
LEVIN, Trustee for the ROLAND M. 
CASATI FAMILY TRUST, dated June 5, 
2008, RYKER YOUNG, Trustee for the 
RYKER YOUNG REVOCABLE TRUST, 
MARSHALL CHESROWN, a single man, 
-THORCO, INC., an Idaho corporation, 
CONSOLIDATED SUPPLY COMPANY, 
an Oregon corporation, THE TURF 
CORPORATION, an Idaho corporation, 
WADSWORTH GOLF CONSTRUCTION 
COMPANY OF THE SOUTHWEST, a 
Delaware corporation, POLIN & YOUNG 
Case No. CV09-2619 
ACI NORTHWEST, INC.'S 
MEMORANDUM IN SUPPORT OF 
MOTION TO STRIKE AFFIDAVIT OF 
KYLE CAPPS OR IN THE 
ALTERNATIVE VACATE HEARING 
UNTIL KYLE CAPPS CAN BE 
DEPOSED ON THE FACTS 
CONTAINED IN HIS AFFIDAVIT 
ACI NORTHWEST, INC.'S MEMORANDUM IN SUPPORT OF MOTION TO STRIKE 
AFFIDA VIT OF KYLE CAPPS - 1 Q10 
CONSTRUCTION, INC., an Idaho 
corporation, TAYLOR ENGINEERING, 
INC., a Washington corporation, 
PRECISION IRRIGATION, INC., an 
Arizona corporation and, 
Defendant. 
And 
TAYLOR ENGINEERING, INC., a 
Washington corporation, 
Third-Party Plaintiff, 
v. 
ACI NORTHWEST, INC., an Idaho 
corporation; STRATA, INC., an Idaho 
corporation; and SUNDANCE 
INVESTMENTS, LLP, an Idaho limited 
liability limited partnership, 
Third-Party Defendants. 
And 
ACI NORTHWEST, INC., an Idaho 
corporation, 
Crossclaimant, 
v. 
AMERICAN BANK, a Montana banking 
corporation, BRN DEVELOPMENT, INC., 
an Idaho corporation, BRN 
INVESTMENTS, LLC, an Idaho limited 
liability company, LAKE VIEW AG, a 
Liechtenstein company, BRN-LAKE 
VIEW JOINT VENTURE, an Idaho 
general partnership, ROBERT LEVIN, 
Trustee for the ROLAND M. CASA TI 
FAMILY TRUST, dated June 5, 2008, 
RYKER YOUNG, Trustee for the RYKER 
YOUNG REVOCABLE TRUST, 
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MARSHALL CHESROWN, a single man, 
THORCO, INC., an Idaho corporation, 
CONSOLIDATED SUPPLY COMPANY, 
an Oregon corporation, THE TURF 
CORPORATION, an Idaho corporation, 
WADSWORTH GOLF CONSTRUCTION 
COMPANY OF THE SOUTHWEST, a 
Delaware corporation, POLIN & YOUNG 
CONSTRUCTION, INC., an Idaho 
corporation, TAYLOR ENGINEERING, 
INC., a Washington corporation, 
PRECISION IRRIGATION, INC., an 
Arizona corporation and, 
Crossclaim Defendants. 
COMES NOW Defendant ACI NORTHWEST, INC. ("ACI"), by and through its 
attorneys of record, JAMES, VERNON & WEEKS, PA, and submits the Memorandum in Support 
of Motion to Strike Affidavit of Kyle Capps. 
ARGUMENT 
BRN DEVELOPMENT, INC., an Idaho corporation, BRN INVESTMENTS, LLC, an 
Idaho limited liability company, ("BRN") in the Taylor Engineering case filed a motion to strike. 
The initial part of AIC's argument to strike the affidavit of Kyle Capps is taken from BRN's 
memorandum in support of that motion to strike. Obviously, the same arguments concerning a 
sham affidavit should apply equally to BRN's former project manager as it would in the Taylor 
case. 
1. A "Sham Affidavit" Should Be Stricken. 
Idaho Rule of Civil Procedure 56( e) provides in part that "[ s ]upporting and opposing 
affidavits shall be made on personal knowledge, shall set forth facts as would be admissible in 
evidence, and shall show affirmatively that the affiant is competent to testify about the matters 
stated therein." I.R.C.P.56(3). In Idaho, the case law is clear that a party cannot avoid summary 
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judgment by submitting an affidavit in an effort to create a genuine issue of material fact where 
the facts asserted are directly contradicted by the deposition testimony ofthe affiant. Matter oj 
Estate ofKeeven, 126 Idaho 290, 298,882 P.2d 457 (1994). The court has commonly referred to 
such affidavits as "sham affidavits." Id. 
In re Matter of Estate of Keeven the court stated, "a sham affidavit which directly 
contradicts prior testimony may be disregarded on a summary judgment motion." Id. A party 
cannot simply file an affidavit that contradicts prior testimony. This should be particularly true 
where, as here, a witness has testified in conclusory fashion, in direct conflict with prior 
testimony, and with no explanation or reason why the change occurred. 
The same argument applies to BRN's project manager. Here, Kyle Capps filed an 
affidavit that contradicts his prior deposition testimony. Kyle Capps does not purport to explain 
why his prior testimony should now be considered erroneous. 
The affidavit appears to say that Kyle Capps instructed ACI to cease work at the end of 
2008 and he never again authorized ACI to do any work on the project. The clear implication is 
that any work done after 2008 was done without authorization and therefore no obligation to pay 
exists and as a result the claim oflien filed by ACI for work completed in 2009 is not timely. 
Mr. Capps sat for deposition on March 22, 2011. He testified in his deposition that the amounts 
shown on an exhibit referred to as Exhibit 51 were correct amounts. The last listing on exhibit 
51 is for an invoice from ACI with a due date of 511 0/2009 for storm pipe diversion. Mr. Capps 
testified: 
Q. Could I have you take a look at Exhibit 51. 
A. (Complying.) Okay. 
Q. Do you recognize that document? 
A. I don't know ifI've seen this exact document. But I recognize the items listed 
on it. 
MR. LA YMAN: Is that ACII ? 
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MR. WETZEL: Yes, ACIl. 51 Exhibit to this deposition. 
BY MR. WETZEL: 
Q. Do you see how there are some columns as far as Invoice Date, Due Date, Job 
Number, et cetera? 
A. Correct. Yes, I see that. 
Q. Why don't you take some time and look through just above the line - the first 
line on the bottom, those invoice dates and the number of invoice and job number. 
A. (Complying.) Okay. 
Q. Do you see where the exhibit seems to indicate that there is $453,909.85 due 
and owing? 
A. Correct. 
Q. Do you see that? 
A. I see that. 
Q. Do you have any reason to believe that that's inaccurate? 
A. No, I don't have any reason to believe. 
Q. Could you testify today that it is more probably than not an accurate tabulation 
of the invoices that have been unpaid? 
MR. GILL: Object to foundation. 
THE WIlNESS: I would probably want to review our accounting records before 
I could testify that I agree with those numbers. But I do agree that there were 
amounts of work at the end of that job unpaid and that this appears to be 
representation of it. 
BY MR. WETZEL: 
Q. And you don't know of any reason, as you sit here today, to assume that there 
is anything which is incorrect in those numbers? 
A. Right. I have no reason to assume that. 
*** 
Q. But you cannot, as you sit here today, say that it's incorrect? 
A. That is true. 
Wetzel Affidavit 11-15-11, Capps depo., p. 274, 119-25; p. 275, 111-22; p. 276, 119-11. 
Again the exhibit discussed in the quoted excerpt from Mr. Capps deposition is Exhibit 
. 51, which includes an ACI invoice #7093 on due 5-10-2009 for storm pipe division. See Wetzel 
Affidavit 11-15-11, Capps depo. exhibit. Mr. Capps does not at this point or at any other point in 
his deposition challenge the inclusion of invoice #7093 as part of the payment due to ACI. In 
fact Mr. Capps says in sworn testimony that: "But I do agree that there were amounts of work at 
the end of that job unpaid and that this appears to be representation of it." The "this" that Mr. 
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Capps refers to is Exhibit 51, which includes invoice #7093. Mr. Capps also clarified in his 
testimony that he would be the person on the project that would verify that work was done. 
Mr. Gill: Would someone verify that that percentage of work was done during 
that particular period of time? 
THE WI1NESS: Yes 
MR. GILL: Who is that person? 
THE WI1NESS: Me. 
Wetzel Affidavit 11-15-11, Capps depo., p. 298, 11. 3-7. 
Obviously, Mr. Capps does not desire to deceive the Court, but if Mr. Capps had not 
authorized ACI to perform the work evidenced in the ACI invoice #7039, why would he testify 
that it was appropriate to include it in the tabulation of invoices found on Exhibit 51. 
When a contradiction exists between the affidavit, likely prepared with assistance of legal 
counsel, and oral testimony under oath, without assistance of counsel, the law of Idaho 
admonishes the court to disregard the affidavit. See also that Chad Roundtree, CFO for, 
confirms the BRN obligation to pay invoice #7093. (Ada Loper Affidavit in Support of Motion 
for Partial Summary Judgment, Exhibit "B.") See also Marshall Chesrown confirmed the same 
invoice. (Willliam Radobenko Affidavit in Support of Motion to Stay Litigation, Exhibit "B-1" 
and "B-2.") 
Not only did Chad Roundtree and Marshall Chesrown confirm payment of the invoice, it 
was obviously authorized. Lawrence J. Roberge testified by affidavit that Kyle Capps requested 
the work contained in invoice 7093. (Lawrence J. Roberge in Support of ACI's Motions to 
Strike Affidavits and Motion for Partial Summary Judgment.) 
2. An Affidavit In Violation Of The Rules Of Evidence Should Be Stricken. 
Accordingly, to the extent that the affidavit contradicts his prior testimony, the Affidavit 
of Kyle Capps should be stricken from consideration in this matter. 
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As this Court is well aware, Rule 43(e) allows presentation offacts not appearing in the 
record, by affidavit: 
When a motion is based on facts not appearing of record the court may hear the 
matter on affidavits presented by the respective parties, but the court may 
direct that the matter be heard wholly or partly on oral testimony or 
depositions. 
An affidavit is defined in Black's Law Dictionary, Fifth Edition, as: 
A written or printed declaration or statement of facts, made voluntarily, and 
confirmed by the oath or affirmation of the party making it, taken before a 
person having authority to administer such oath or affirmation. 
If this Court considers an affidavit as testimony in support of a motion for summary 
judgment, the affidavit must be admissible under the requirements of the Idaho Rules of 
Evidence. In this particular case, the Affidavit of Kyle Capps submitted in support the 
AMERICAN BANK'S summary judgment (the "Capps Affidavit") shows not only a lack of 
personal knowledge, but is also intended to introduce hearsay when referring to Kathryn 
McKinley and her letter, and is consequently excluded by Idaho Rules of Evidence 602, 802 and 
803. 
In a hearing to consider a motion for summary judgment, IRCP 56( e) requires that all 
affidavits must be made on personal knowledge and must be set forth on such facts as would be 
admissible in evidence. A witness may not testify to a matter unless evidence is introduced 
sufficient to support a finding that he or she has personal knowledge of the matter. Anderson v. 
Hollingsworth, 136 Idaho 800,41 P.3d 228, rehearing denied (2001). 
Personal knowledge is not inferred from the position or title ofthe affiant, especially 
when no evidence in the affidavit concerns the affiant's participation in the subject matter. The 
requirements of a motion for summary judgment are not satisfied by an affidavit that is 
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conclusory and based upon hearsay and not personal knowledge. Smith v. Board o/Corrections, 
133 Idaho 519, 988 P.2d 1193 (1999). Paragraph 4 of the subject affidavit is based entirely upon 
an inference that as project manager, Mr. Capps personally knows the facts presented about the 
McKinley letter. Paragraph 4 of the affidavit is hearsay within hearsay. The letter and the 
statements about what is said are both hearsay. The affidavit does not establish personal 
knowledge of either Mr. Capps or Ms. McKinley and is blatant hearsay and should be stricken. 
It is interesting to note however that the letter does not state that the work was not authorized. 
The letter argues that the work was trivial and count therefore be used to revive the time for 
filing a lien. Even Ms. McKinley's rendition of the facts contradicts Mr. Capps affidavit. 
Perhaps AMERICAN BANK would have the Court believe that the hearsay exception for 
business records automatically applies to the Capps Affidavit and the McKinley letter. The only 
possible exception to the hearsay rule applicable to the subject affidavit is found in Rule of 
Evidence 803(6), which states: 
(6) Records of regularly conducted activity. A memorandum, report, record, or 
data compilation, in any form, of acts, events, conditions, opinions, or diagnoses, 
made at or near the time by, or from information transmitted by, a person with 
knowledge, if kept in the course of a regularly conducted business activity, and if 
it was the regular practice of that business activity to make the memorandum, 
report, record, or data compilation, all as shown by the testimony of the custodian 
or other qualified witness, or by certification that complies with Rule 902( 11 ), 
unless the source of information or the method or circumstances of preparation 
indicate lack of trustworthiness. The term "business" as used in this paragraph 
includes business, institution, association, profession, occupation; and calling of 
every kind, whether or not conducted for profit. (emphasis added) 
In order to produce facts that can be applied in a summary judgment hearing under the 
business records exception the affidavit must first establish what responsibility Kyle Capps has 
in relation to the record being introduced. The affidavit must establish that the witness is 
qualified by having custody of the records being presented. The only foundation proved 
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identifying Mr. Capps and his personal knowledge as to the matters asserted in his affidavit is 
found in paragraph 1. In paragraph 1 he declares that he is over the age of 18, competent to 
testify to the matters set out in the affidavit, and was project manager. Paragraph 1 does not 
present any description concerning why he would have personal knowledge of a letter from legal 
counsel for BRN addressed to Jim Haneke of ACI. In fact if Mr. Capps had personal knowledge 
of the letter and the facts therein and if Mr. Capps did not authorize the work as he proclaims in 
his affidavit, it is difficult to understand why he would have not told legal counsel so that she 
could have used it in her 2009 letter wherein she challenges the validity of the claim. Again, Mr. 
Capps affidavit contradicts not only his deposition but also the letter from legal counsel dated 
June 29,2009. It is obvious that he had no personal knowledge of the letter and its contents and 
that at least in June of 2009 he knew that he had in fact authorized ACI to complete the work 
authorized in Invoice #7039. 
Mr. Capps did not work in the records department ofBRN. Even if the letter from legal 
counsel was kept as a business record, Mr. Capps would not have that personal knowledge. Mr. 
Capps' only relationship to BRN is that he once worked there as project manager, which is 
insufficient foundation to establish the personal knowledge that the person making the affidavit 
must have in order to testify as to the factual foundation for admission ofthe letter. And finally, 
Mr. Capps does not work for BRN, he works for Fidelity Timber Resources, and has no personal 
knowledge concerning the facts he recites regarding ACI. Fidelity Timber Resources if the new 
owner of the golf course and the sister corporation to the title insurer that is paying Mr. Gill to 
try to stop ACI from being paid for its labor and materials. 
Paragraph 3 of the affidavit also refers to the work identified in Invoice #7039 as work 
"apparently" done by ACI. Again referring to those portions of the deposition listed above, Mr. 
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Capps would have been the person who verified that work was done on the project - there 
should be no "apparently" about it and Mr. Capps certainly did not qualify Invoice # 7039 as 
work that was "apparently" done when he testified as to the accuracy of Exhibit 51. 
The email Mr. Capps refers to in paragraph 3 of his affidavit would be considered 
hearsay and as such would be inadmissible. Possibly the email could be excepted from the 
hearsay rule I.R.E. 804 if it was a statement against interest. However, the email is not a 
statement against ACI's interest. As William Radobenko indicates in his affidavit in support of 
the motion to strike, the email was correct, but irrelevant and not against ACI's interest. 
In the winter of2008, Kyle Capps may have told a contractor to cease work, not that the 
job was complete but because of finances requiring an evaluation of the project. Based upon 
erosion control concerns, an email to Kyle Capps was sent by Bill Radobenko. It states the 
obvious given the cease work order. ("Since we are not under any agreement to maintain the 
erosion control this year.") The difficulty for both BRN and ACI is that erosion control cannot 
just stop. 
Kootenai County ordinance and federal clean water law require erosion control and 
constant monitoring regardless of lack of money or heavy snow. ACI are experts on this due to 
their years of experience. So Bill Radobenko very diplomatically further states in this email, 
"We would like to arrange a drive through that we can refer to in our response to the EPA." The 
drive took place and a time and materials order went into effect and ACI continued erosion 
control and inspection, even with the heavy snow. Eventually, Kyle Capps called ACI back to 
work when erosion was discovered. (Lawrence J. Roberge Affidavit in Support of ACI's 
Motions to Strike Affidavits and Motion for Partial Summary Judgment.) Any exception to 
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hearsay does not apply. The email is not against ACI's interest, consequently the reference in 
the affidavit and the exhibit to the affidavit should be stricken. 
3. Even If The Affidavit Had Proper Foundation, The Lawyer Letter Does Not 
Present Admissible Evidence. 
As previously stated, we are dealing with hearsay inside of hearsay. The email is hearsay 
and what Ms. McKinley says in the letter is hearsay. Ms. McKinley does not know what work 
was done at the project site so she is restating what someone else has stated. She has no personal 
knowledge of the invoice, as she was outside counsel not a member of the BRN accounting 
department. Itappears that the most important part of the Capps Affidavit is to admit the letter 
for the record. Certainly, Mr. Capps cannot testify as to sufficient foundation to admit a 
lawyer's letter. The affidavit does not contain any foundation for admitting the lawyer's letter. 
The primary reason for the hearsay rule is to avoid admission of evidence without a right of 
cross-examination. ACI has the right to cross-examine any lawyer, especially when the lawyer's 
conclusions appear untrue. The information that the affidavit is attempting to admit is not trivial 
in this case. The lawyer letter should be stricken from the affidavit at least on the basis of lack 
of foundation, hearsay, and a lack of opportunity to cross-examine. 
Besides the fact that the records provided in the affidavit have not been identified by an 
actual records custodian or someone with true personal knowledge of the records, the records 
themselves are incomplete. The letter is an attempt to reach a judicial conclusion that is reserved 
for this Court. Clearly, the Capps Affidavit and the McKinley letter should be stricken or, in the 
alternative, the hearing on AMERICAN BANK's motion for summary judgment should be 
vacated and ACI should be given an opportunity to depose Mr. Capps about this affidavit and 
Ms. McKinley about her conclusions. 
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CONCLUSION 
ACI respectfully requests, in the interests of justice, and consistent with the Rules of 
Evidence and Civil Procedure, that the Affidavit of Kyle Capps be stricken, except for the 
language describing himself. 
,.--
DATED this /~ day of November, 2011. 
By~:=-______________ ~ __ _ 
Steven C. Wetzel 
Attorneys for ACI N 
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Attorneys for Defendant ACI NORTHWEST, INC. 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
AMERICAN BANK, a Montana banking 
corporation, 
Plaintiff, 
vs. 
BRN DEVELOPMENT, INC., an Idaho 
corporation, BRN INVESTMENTS, LLC, 
an Idaho limited liability company, LAKE 
VIEW AG, a Liechtenstein company, 
BRN-LAKE VIEW JOINT VENTURE, an 
Idaho general partnership, ROBERT 
LEVIN, Trustee for the ROLAND M. 
CASATI F AMIL Y TRUST, dated June 5, 
2008, RYKER YOUNG, Trustee for the 
RYKER YOUNG REVOCABLE TRUST, 
MARSHALL CHESROWN, a single man, 
-THORCO, INC., an Idaho corporation, 
CONSOLIDATED SUPPL Y COMPANY, 
an Oregon corporation, THE TURF 
CORPORA TION, an Idaho corporation, 
WADSWORTH GOLF CONSTRUCTION 
COMPANY OF THE SOUTHWEST, a 
Delaware corporation, POLIN & YOUNG 
Case No. CV09-2619 
ACI NORTHWEST, INC.'S 
MEMORANDUM IN SUPPORT OF 
MOTION TO STRIKE AFFIDAVIT OF 
BRYAN KLEIN 
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CONSTRUCTION, INC., an Idaho 
corporation, TAYLOR ENGINEERING, 
INC., a Washington corporation, 
PRECISION IRRIGATION, INC., an 
Arizona corporation and, 
Defendant. 
And 
TAYLOR ENGINEERING, INC., a 
Washington corporation, 
Third-Party Plaintiff, 
v. 
ACI NORTHWEST, INC., an Idaho 
corporation; STRATA, INC., an Idaho 
corporation; and SUNDANCE 
INVESTMENTS, LLP, an Idaho limited 
liability limited partnership, 
Third-Party Defendants. 
And 
ACI NORTHWEST, INC., an Idaho 
corporation, 
Crossclaimant, 
v. 
AMERICAN BANK, a Montana banking 
corporation, BRN DEVELOPMENT, INC., 
an Idaho corporation, BRN 
INVESTMENTS, LLC, an Idaho limited 
liability company, LAKE VIEW AG, a 
Liechtenstein company, BRN-LAKE 
VIEW JOINT VENTURE, an Idaho 
general partnership, ROBERT LEVIN, 
Trustee for the ROLAND M. CASATI 
FAMILY TRUST, dated June 5, 2008, 
RYKER YOUNG, Trustee for the RYKER 
YOUNG REVOCABLE TRUST, 
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MARSHALL CHESROWN, a single man, 
THORCO, INC., an Idaho corporation, 
CONSOLIDATED SUPPLY COMPANY, 
an Oregon corporation, THE TURF 
CORPORATION, an Idaho corporation, 
WADSWORTH GOLF CONSTRUCTION 
COMPANY OF THE SOUTHWEST, a 
Delaware corporation, POLIN & YOUNG 
CONSTRUCTION, INC., an Idaho 
corporation, TAYLOR ENGINEERING, 
INC., a Washington corporation, 
PRECISION IRRIGATION, INC., an 
Arizona corporation and, 
Crossclaim Defendants. 
COMES NOW Defendant ACI NORTHWEST, INC. ("ACr'), by and through its 
attorneys of record, JAMES, VERNON & WEEKS, PA, and submits the Memorandum in Support 
of Motion to Strike Affidavit of Bryan Klein. 
As this Court is well aware, Rule 43(e) allows presentation of facts not appearing in the 
record, by affidavit: 
When a motion is based on facts not appearing of record the court may hear the 
matter on affidavits presented by the respective parties, but the court may 
direct that the matter be heard wholly or partly on oral testimony or 
depositions. 
An affidavit is defined in Black's Law Dictionary, Fifth Edition, as: 
A written or printed declaration or statement of facts, made voluntarily, and 
confirmed by the oath or affirmation of the party making it, taken before a 
person having authority to administer such oath or affirmation. 
If this Court considers an affidavit as testimony in support of a motion for summary 
judgment, the affidavit must be admissible under the requirements of the Idaho Rules of 
Evidence. In this particular case, the Affidavit of Bryan Klein submitted in support the 
AMERICAN BANK'S summary jUdgment regarding count 5 (the "Klein Affidavit") shows a 
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shocking lack of personal knowledge, is blatant hearsay, draws invalid conclusions, and is 
consequently excluded by Idaho Rules of Evidence 602, 802 and 803. 
In a hearing to consider a motion for summary judgment, IRCP 56( e) requires that all 
affidavits must be made on personal knowledge and must be set forth on such facts as would be 
admissible in evidence. A witness may not testify to a matter unless evidence is introduced 
sufficient to support a finding that he or she has personal knowledge of the matter. Anderson v. 
Hollingsworth, 136 Idaho 800,41 P.3d 228, rehearing denied (2001). The only statement in the 
Kline Affidavit that might establish personal knowledge is the first paragraphs allegation that 
Mr. Klein is the President of American Bank. 
Personal knowledge is not inferred from the position or title of the affiant, especially 
when no evidence in the affidavit concerns the affiant's participation in the subject matter. The 
requirements of a motion for summary judgment are not satisfied by an affidavit that is 
conclusory and based upon hearsay and not personal knowledge. Smith v. Board o/Corrections, 
133 Idaho 519, 988 P.2d 1193 (1999). The subject affidavit is based entirely upon an inference 
that as President, Mr. Klein personally knows the facts presented. The affidavit does not 
establish personal knowledge and should be stricken. 
Perhaps AMERICAN BANK would have the Court believe that the hearsay exception for 
business records automatically applies to the Klein Affidavit. The only possible exception to the 
hearsay rule applicable to the subject affidavit is found in Rule of Evidence 803(6), which states: 
(6) Records of regularly conducted activity. A memorandum, report, record, or 
data compilation, in any form, of acts, events, conditions, opinions, or diagnoses, 
made at or near the time by, or from information transmitted by, a person with 
knowledge, ifkept in the course of a regularly conducted business activity, and if 
it was the regular practice of that business activity to make the memorandum, 
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report, record, or data compilation, all as shown by the testimony of the custodian 
or other qualified witness, or by certification that complies with Rule 902(11), 
unless the source of information or the method or circumstances of preparation 
indicate lack of trustworthiness. The term "business" as used in this paragraph 
includes business, institution, association, profession, occupation; and calling of 
every kind, whether or not conducted for profit. (emphasis added) 
In order to produce facts that can be applied in a summary judgment hearing under the 
business records exception the affidavit must first establish who Bryan Klein is in relation to the 
records being introduced. The affidavit must establish that the witness is qualified by having 
custody of the records being presented. The only foundation provided identifying Mr. Klein and 
his personal knowledge as to the matters asserted in his affidavit is found in paragraph 1. In 
paragraph 1 he simply declares that "I am the President of American Bank, Plaintiff in the above 
mentioned matter. I am over the age of 18, and competent to testify to the matters set out in this 
affidavit." Paragraph 1 is a declaration of job title but does not present any description 
concerning his personal knowledge of the facts in the affidavit. 
Mr. Klein works for Plaintiff as President. He does not work in the records department 
of Plaintiff, and more importantly not for the appraiser who drafted the appraisal that the Klein 
Affidavit attempts to introduce as evidence. And finally, Mr. Klein does not work for the 
Defendants and has no personal knowledge concerning the facts he recites regarding ACI. 
His only relationship to the Plaintiff is that he is President of Plaintiff which is 
insufficient foundation to establish the personal knowledge that the person making the affidavit 
must have in order to testify as to the facts in the affidavit. There is simply no way to know from 
the affidavit if Mr. Klein was actually involved in keeping the records cited in the affidavit or is 
actively involved with the records as part of his regularly conducted business activity. The 
subject affidavit also does not specify how this particular affiant would have personal knowledge 
as to the regular practice of the Plaintiff's business activity, let alone the appraisal report or the 
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cash flow of ACI. There is nothing in the affidavit that indicates that this person is a custodian 
of records. There is nothing that says that this witness is a qualified witness; that is, there is 
nothing in the affidavit that establishes that he had personal knowledge of the regularly 
conducted business activities or whether the documents identified by him were kept as part of 
the regular practice of that business. In fact, based upon the source of the information, the 
method and the circumstances of the preparation, there is an inherent lack of trustworthiness. 
Mr. Klein is President and is totally dependent on what others told him, not his personal 
knowledge. 
Could Mr. Klein have personally observed these matters and occurrences? It is highly 
unlikely. Mr. Klein is neither competent to testify nor familiar with record keeping practices of 
the Plaintiff or the appraiser. The subject affidavit appears to be seriously misleading as to the 
extent of personal knowledge. 
Mr. Klein Is Not An Appraiser. 
The most important part of the Affidavit is to admit the appraisal for the record. 
Certainly, Mr. Klein cannot testify as to sufficient foundation to admit an appraiser's report. The 
affidavit does not contain any foundation for admitting the appraisal as evidence. The primary 
reason for the hearsay rule is to avoid admission of evidence without a right of cross-
examination. ACI has the right to cross-exam any appraiser, especially when the appraisal 
contains a conclusion that real property would continue to devalue the more improvements are 
made to the property. The information that the affidavit is attempting to admit is not trivial in 
this case. The appraisal report should be stricken from the affidavit at least on the basis of lack 
of foundation and lack of opportunity to cross-examine. 
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Even If The Affidavit Had Proper Foundation, The Attached Documents Do Not 
Present Admissible Evidence. 
Besides the fact that the records provided in the affidavit have not been identified by an 
actual records custodian or someone with true personal knowledge of the records, the records 
themselves are incomplete. Exhibits AB-A, AB-D, and AB-E are letters from an appraiser 
related to value. In fact, Affiant Klein states about each: "The letter stating the opinion of value 
is attached .... " Obviously, this Court is well aware that a banker cannot testify to value based 
upon an appraiser's letter. This Court is equally aware that a controversial opinion of value 
would be aggressively challenged by cross-examination and other expert testimony. But even if 
this Court ignored the rules of evidence and allowed the appraisal letters, the letters themselves 
say in the last full sentence of each: "This letter is invalid as an opinion of value if detached 
from the report, which contains the text, exhibits and addenda." The letter is presented in the 
Klein Affidavit detached from the report. The report is never presented, therefore, the letter 
marked Exhibit AB-A is invalid on its face. Paragraphs 2, 6 and 7 of the Klein Affidavit rely 
upon Exhibit AB-A and therefore must be stricken as well as the exhibits. 
Paragraphs 3, 4, and 5 of the affidavit discuss the sums owed under the revolving line of 
credit attached as Exhibit "AB-C." Paragraphs 3 and 4 of the affidavit and Exhibit AB-B refer to 
a line of credit or a credit agreement. However, Exhibit AB-C is an unusual note identified as 
"Revolving Credit Note"; this exhibit does not contain the credit agreement upon which 
paragraphs 3 and 4 rely. The referenced credit agreement is not attached so one cannot ascertain 
the facts supporting the allegations asserted in paragraphs 3 and 4 of the affidavit or the Events 
of Default referred to in paragraph 5 of the affidavit. All of these paragraphs should be stricken 
from the affidavit. 
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Clearly, the Klein Affidavit should be stricken or, in the alternative, ACI should be given 
an opportunity to depose Mr. Klein in Coeur d' Alene, Idaho, if he desires to be a witness. 
CONCLUSION 
ACI respectfully requests, in the interests of justice, and consistent with the Rules of 
Evidence and Civil Procedure, that the Affidavit of Bryan Klein be stricken. 
DATED this / stiy ofNovernber, 2011. 
ByC:~~~ ________ ~~~ 
Steven C. Wetzel 
Attorneys for ACI NOR 
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CERTIFICATE OF MAILING AND/OR DELIVERY 
/S,...--I hereby certify that on the _ day of November, 2011, I served the foregoing 
document upon: 
U.S. Mail, Postage Prepaid 
Hand Delivered 
Overnight Mail 
Facsimile: 509-838-1416 
---.L jk@winstoncashatt.com 
".c nisserlis@winstoncashatt.com 
ktellessen@winstoncashatt.com 
Nancy L. Isserlis 
Elizabeth A. T ellessen 
Winston & Cashatt 
250 Northwest Blvd., Suite 107 A 
Coeur d'Alene, ID 83814 
Attorneys for American Bank 
U.S. Mail, Postage Prepaid Randall A. Peterman 
Hand Delivered C. Clayton Gill 
Overnight Mail Moffatt Thomas Barrett Rock & 
Facsimile: 208-385-5384 Fields, Chtd. 
?'\, rap@moffatt.com 101 South Capitol Blvd., 10th Floor 
~Ct&tS1jV1oFFff1T. vo~P.O. Box 829 
Boise,ID 83701-0829 
U.S. Mail, Postage Prepaid 
Hand Delivered 
Overnight Mail 
Facsimile: 208-773-1044 
~ U.S. Mail, Postage Prepaid 
Hand Delivered 
Overnight Mail 
Facsimile: 208-667-8470 
Attorneys for American Bank 
Charles B. Lempesis 
Attorney at Law 
201 West Seventh Avenue 
Post Falls, ID 83854 
Attorneys for Thorco, Inc. 
Edward J. Anson 
Witherspoon Kelley Davenport & 
Toole 
608 Northwest Blvd., Suite 300 
Coeur d' Alene, ID 83814-2146 
Attorneys for The Turf Corporation, 
Wadsworth Golf Construction 
Company and Precision Irrigation, 
Inc. 
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~ U.S. Mail, Postage Prepaid Richard D. Campbell 
Hand Delivered Campbell Bissell & Kirby, PLLC 
Overnight Mail 416 Symons, Building 7 
Facsimile: 509-455-7111 South Howard Street 
Qmadrigal@camQbell-bissell.com Spokane, WA 99201-3816 
rcamQbell@cbklawyers.com 
Attorneys for Polin & Young 
Construction 
~ U.S. Mail, Postage Prepaid M. Gregory Embrey 
Hand Delivered Witherspoon Kelley Davenport & 
Overnight Mail Toole 
Facsimile: 667-8470 422 W Riverside Ave., Suite 1100 
Spokane, WA 99201 
Attorneys for Taylor Engineering, Inc. 
p<: U.S. Mail, Postage Prepaid John R. Layman 
Hand Delivered Layman Layman & Robinson, PLLP 
Overnight Mail 5431 N Government Way, Suite lOlA 
Facsimile: 509-624-2902 Coeur d'Alene, ID 83815 
wahonen@lamanlawfirm.com 
jrlayman@laymanlawfirm.com Attorneys for BRNDevelopment, Inc., 
BRN Investments, LLC, Lake View A G, 
BRN-Lake View Joint Venture, The 
Roland M Casati Family Trust, Dated 
June 5,2008 
.:( U.S. Mail, Postage Prepaid Douglas S. Marfice 
Hand Delivered Ramsden & Lyons, LLP 
Overnight Mail 700 Northwest Blvd. 
Facsimile: 208-664-5884 P.O. Box 1336 
firm@ramsdenlyons.com Coeur d'Alene, ID 83816-1336 
Attorneys for Ryker Young Revocable 
Trust 
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Steven C. Wetzel, ISB #2988 
Kenneth Huitt, ISB# 8257 
JAMES, VERNON & WEEKS, PA 
1626 Lincoln Way 
Coeur d'Alene, Idaho 83814 
Telephone: (208) 667-0683 
Facsimile: (208) 664-1684 
swetzel@jvwlaw.net 
khuitt@jvwlaw.net 
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Attorneys for Defendant ACI NORTHWEST, INC. 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
AMERICAN BANK, a Montana banking 
corporation, 
Plaintiff, 
vs. 
BRN DEVELOPMENT, INC., an Idaho 
corporation, BRN INVESTMENTS, LLC, 
an Idaho limited liability company, LAKE 
VIEW AG, a Liechtenstein company, 
BRN-LAKE VIEW JOINT VENTURE, an 
Idaho general partnership, ROBERT 
LEVIN, Trustee for the ROLAND M. 
CASATI F AMIL Y TRUST, dated June 5, 
2008, RYKER YOUNG, Trustee for the 
RYKER YOUNG REVOCABLE TRUST, 
MARSHALL CHESROWN, a single man, 
-THORCO, INC., an Idaho corporation, 
CONSOLIDATED SUPPLY COMPANY, 
an Oregon corporation, THE TURF 
CORPORATION, an Idaho corporation, 
WADSWORTH GOLF CONSTRUCTION 
COMPANY OF THE SOUTHWEST, a 
Delaware corporation, POLIN & YOUNG 
CONSTRUCTION, INC., an Idaho 
Case No. CV09-2619 
ACI NORTHWEST, INC.'S MOTION 
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KLEIN 
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corporation, TAYLOR ENGINEERING, 
INC., a Washington corporation, 
PRECISION IRRIGATION, INC., an 
Arizona corporation and, 
Defendant. 
And 
TAYLOR ENGINEERING, INC., a 
Washington corporation, 
Third-Party Plaintiff, 
v. 
ACI NORTHWEST, INC., an Idaho 
corporation; STRATA, INC., an Idaho 
corporation; and SUNDANCE 
INVESTMENTS, LLP, an Idaho limited 
liability limited partnership, 
Third-Party Defendants. 
And 
ACI NORTHWEST, INC., an Idaho 
corporation, 
CrosscIaimant, 
v. 
AMERICAN BANK, a Montana banking 
corporation, BRN DEVELOPMENT, INC., 
an Idaho corporation, BRN 
INVESTMENTS, LLC, an Idaho limited 
liability company, LAKE VIEW AG, a 
Liechtenstein company, BRN-LAKE 
VIEW JOINT VENTURE, an Idaho 
general partnership, ROBERT LEVIN, 
Trustee for the ROLAND M. CASA TI 
F AMIL Y TRUST, dated June 5, 2008, 
RYKER YOUNG, Trustee for the RYKER 
YOUNG REVOCABLE TRUST, 
MARSHALL CHESROWN, a single man, 
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THORCO, INC., an Idaho corporation, 
CONSOLIDATED SUPPLY COMPANY, 
an Oregon corporation, THE TURF 
CORPORATION, an Idaho corporation, 
WADSWORTH GOLF CONSTRUCTION 
COMPANY OF THE SOUTHWEST, a 
Delaware corporation, POLIN & YOUNG 
CONSTRUCTION, INC., an Idaho 
corporation, TAYLOR ENGINEERING, 
INC., a Washington corporation, 
PRECISION IRRIGATION, INC., an 
Arizona corporation and, 
Cross claim Defendants. 
COMES NOW Defendant ACI NORTHWEST, INC. ("ACI"), by and through its 
attorneys of record, JAMES, VERNON & WEEKS, P A, and hereby moves this Court for an order 
striking the entirety of the Affidavit of Bryan Klein, except the declaration in the first paragraph 
that he is President of American Bank and he is over the age of 18. This motion is supported by 
a memorandum in support. 
DATED this l~ayofNOVember, 2011. 
By~:~~ ____________ ~c==-
Steven C. Wetzel 
Attorneys for ACI NO 
ACINORTHWEST, INCo'S MOTION TO STRTKP A PPTr:',\VIT OF BRYAN KLEIN - 3 
I()()~ 
CERTIFICATE OF MAILING AND/OR DELIVERY 
---I hereby certify that on the Is day of November, 2011, I served the foregoing 
document upon: 
U.S. Mail, Postage Prepaid 
Hand Delivered 
Overnight Mail 
Facsimile: 509-838-1416 
~ jk@winstoncashatt.com 
:>1!isserlis@winstoncashatt.com 
4ellessen@winstoncashatt.com 
U.S. Mail, Postage Prepaid 
Hand Delivered 
Overnight Mail 
Facsimile: 208-385-5384 
~. rap@moffatt.com 
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~ U.S. Mail, Postage Prepaid 
Hand Delivered 
Overnight Mail 
Facsimile: 208-773-1044 
U.S. Mail, Postage Prepaid 
Hand Delivered 
Overnight Mail 
Facsimile: 208-667-8470 
Nancy L. Isserlis 
Elizabeth A. Tellessen 
Winston & Cashatt 
250 Northwest Blvd., Suite 107 A 
Coeur d'Alene, ID 83814 
Attorneys for American Bank 
Randall A. Peterman 
C. Clayton Gill 
Moffatt Thomas Barrett Rock & 
Fields, Chtd. 
101 South Capitol Blvd., 10th Floor 
P.O. Box 829 
Boise,ID 83701-0829 
Attorneys for American Bank 
Charles B. Lempesis 
Attorney at Law 
201 West Seventh Avenue 
Post Falls, ID 83854 
Attorneys for Thorco, Inc. 
Edward J. Anson 
Witherspoon Kelley Davenport & 
Toole 
608 Northwest Blvd., Suite 300 
Coeur d'Alene, ID 83814-2146 
Attorneys for The Turf Corporation, 
Wadsworth Golf Construction 
Company and Precision Irrigation, 
Inc. 
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Hand Delivered 
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Overnight Mail 
Facsimile: 509-455-71 11 
pmadrigal@campbell-bissell.com 
rcampbell@cbklawyers.com 
u.s. Mail, Postage Prepaid 
Hand Delivered 
Overnight Mail 
Facsimile: 667-8470 
U.s. Mail, Postage Prepaid 
Hand Delivered 
Overnight Mail 
Facsimile: 509-624-2902 
wahonen@lamanlawfirm.com 
jrlayman{a{laymanlawfirm.com 
u.s. Mail, Postage Prepaid 
Hand Delivered 
Overnight Mail 
Facsimile: 208-664-5884 
firm@ramsdenlyons.com 
Richard D. Campbell 
Campbell Bissell & Kirby, PLLC 
416 Symons, Building 7 
South Howard Street 
Spokane, WA 99201-3816 
Attorneysfor Polin & Young 
Construction 
M. Gregory Embrey 
Witherspoon Kelley Davenport & 
Toole 
422 W Riverside Ave., Suite 1 100 
Spokane, W A 99201 
Attorneys for Taylor Engineering, inc. 
John R. Layman 
Layman Layman & Robinson, PLLP 
5431 N Government Way, Suite lOlA 
Coeur d'Alene, ID 83815 
Attorneys for BRN Development, inc., 
BRN investments, LLC, Lake View AG, 
BRN-Lake View Joint Venture, The 
Roland M Casati Family Trust, Dated 
June 5,2008 
Douglas S. Marfice 
Ramsden & Lyons, LLP 
700 Northwest Blvd. 
P.O. Box 1336 
Coeur d'Alene, ID 83816-1336 
Attorneysfor Ryker Young Revocable 
Trust 
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JAMES, VERNON & WEEKS, PA 
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Attorneys for Defendant ACI NORTHWEST, INC. 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
AMERICAN BANK, a Montana banking 
corporation, 
Plaintiff, 
vs. 
BRN DEVELOPMENT, INC., an Idaho 
corporation, BRN INVESTMENTS, LLC, 
an Idaho limited liability company, LAKE 
VIEW AG, a Liechtenstein company, 
BRN-LAKE VIEW JOINT VENTURE, an 
Idaho general partnership, ROBERT 
LEVIN, Trustee for the ROLAND M. 
CASATI F AMIL Y TRUST, dated June 5, 
2008, RYKER YOUNG, Trustee for the 
RYKER YOUNG REVOCABLE TRUST, 
MARSHALL CHESROWN, a single man, 
THORCO, INC., an Idaho corporation, 
CONSOLIDATED SUPPLY COMPANY, 
an Oregon corporation, THE TURF 
CORPORATION, an Idaho corporation, 
WADSWORTH GOLF CONSTRUCTION 
COMPANY OF THE SOUTHWEST, a 
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Delaware corporation, POLIN & YOUNG 
CONSTRUCTION, INC., an Idaho 
corporation, TAYLOR ENGINEERING, 
INC., a Washington corporation, 
PRECISION IRRIGATION, INC., an 
Arizona corporation and, 
Defendant. 
And 
TAYLOR ENGINEERING, INC., a 
Washington corporation, 
Third-Party Plaintiff, 
v. 
ACI NORTHWEST, INC., an Idaho 
corporation; STRATA, INC., an Idaho 
corporation; and SUNDANCE 
INVESTMENTS, LLP, an Idaho limited 
liability limited partnership, 
Third-Party Defendants. 
And 
ACI NORTHWEST, INC., an Idaho 
corporation, 
CrosscIaimant, 
v. 
AMERICAN BANK, a Montana banking 
corporation, BRN DEVELOPMENT, INC., 
an Idaho corporation, BRN 
INVESTMENTS, LLC, an Idaho limited 
liability company, LAKE VIEW AG, a 
Liechtenstein company, BRN-LAKE 
VIEW JOINT VENTURE, an Idaho 
general partnership, ROBERT LEVIN, 
Trustee for the ROLAND M. CASA TI 
FAMILY TRUST, dated June 5, 2008, 
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RYKER YOUNG, Trustee for the RYKER 
YOUNG REVOCABLE TRUST, 
MARSHALL. CHESROWN, a single man, 
THORCO, INC., an Idaho corporation, 
CONSOLIDATED SUPPLY COMPANY, 
an Oregon corporation, THE TURF 
CORPORATION, an Idaho corporation, 
WADSWORTH GOLF CONSTRUCTION 
COMPANY OF THE SOUTHWEST, a 
Delaware corporation, POLIN & YOUNG 
CONSTRUCTION, INC., an Idaho 
corporation, TAYLOR ENGINEERING, 
INC., a Washington corporation, 
PRECISION IRRIGATION, INC., an 
Arizona corporation and, 
Crossc1aim Defendants. 
Come now Third Party Defendant and Cross-Claimant ACI NORTHWEST, INC. 
("ACI"), by and through its attorneys of record, James, Vernon & Weeks, PA, and submits this 
memorandum in opposition to American Bank's Motion for Partial Summary Judgment Re 
Count 4 of ACI's First Amended Cross-Claim. 
INTRODUCTION 
AMERICAN BANK has filed a motion for partial summary judgment in regard to Count 
4, without adequate basis. This case arises from the construction of a premier golf course 
without sufficient funds to complete construction and with little to no chance of reaching the 
source of repayment of the loan. The lender is a small bank from Montana which somehow 
became a prime lender to huge recreational communities in the intermountain west. The actions 
of AMERICAN BANK and its successors in interest have characteristics of a "loan to own" 
scheme. The technique is fairly simple. The predatory lender loans enough to create the security 
interest but not enough to reach the source of repayment. The debtor is locked into a loan and 
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has no way to repay the loan and is faced with foreclosure and loss of any appreciated security. 
In the present case, the true facts are only starting to emerge, but all appearances are that the loan 
was designed to fail. As will be explained, the evidence shows that the lender and the lender's 
successors, which appear to include a principal in BRN, are unjustly gaining from the 
contractors' labor and materials. The greatest surprise, which only recently became apparent, is 
that AMERICAN BANK may only be a straw man for what is occurring. By using the cloak of 
a lender to foreclose at a loss, the successors of AMERICAN BANK can hide from this Court 
the real parties in interest and the true benefits that those parties will likely enjoy. Apparently, 
AMERICAN BANK'S desire to protect the true parties in interests has led to this motion for 
summary judgment in an attempt to shut down ACI's inquiry, to prevent the light of justice from 
exposing the reality of what is occurring. 
ACI does not at this date allege that the transaction is a "loan to own" scheme but the 
loan certainly looks predatory, although the prime victims seem to be the contractors rather than 
the debtor. Attached as Exhibit "A" to the Wetzel affidavit is the final in bank loan approval and 
instructions prepared by Mark Hendrickson who was in charge of doing the due diligence for 
AMERICAN BANK on the Black Rock loan. Mr. Hendrickson states in the deposition that he 
was in charge of the due diligence for the loan from AMERICAN BANK: 
Q. At American Bank, you were in charge of putting together the due 
diligence for this loan? 
A. Correct l 
The terms ofthe loan required repayment within one calendar year. It indicates that the 
amount of the loan, after reimbursing AMERICAN BANK for two unsecured loans left only 
I See Wetzel Affidavit 11-15-11; Exhibit B; Hendrickson Depo.; p. 143,1. 5-7. 
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$9,850,000 for the construction project that could not be built in one year and would cost in 
excess of $45 million.2 
1. Motion For Partial Summary Judgment Of Claims Of Restitution Is Not 
Appropriate. 
A motion for summary judgment is appropriate when "pleadings, depositions, and 
admissions on file, together with the affidavits, if any, show that there is no genuine issue as to 
any material fact and that the moving party is entitled to ajudgment as a matter oflaw." LR.C.P. 
56(c). Moreover, '[s]hould it appear from the affidavits ofa party opposing the motion that the 
party cannot for reasons stated present by affidavit facts essential to justify the party's 
opposition, the court may refuse the application for judgment or may order a continuance to 
permit ... discovery to be had or may make such other order as is just." LR.C.P. 56(f). 
ACI agrees with the overall statement of standard of review contained in AMERICAN 
BANK's Memorandum in Support of Partial Summary Judgment; however, the conclusion of a 
lack of no genuine issue of material facts is clearly incorrect. AMERICAN BANK also fails to 
point to other Idaho law which prohibits an entry of a judgment without a trial. I.R.C.P.56(c) 
states in pertinent part: 
Summary judgment is appropriate only when there is no genuine issue of material 
fact after the pleadings, depositions, admissions, and affidavits have been 
construed most favorably to the opposing party and the moving party is entitled to 
a judgment as a matter oflaw. Moss v. Mid-America Fire & Marine Ins. Co., 103 
Idaho 298, 647 P.2d 754 (1982). 
The facts are to be liberally construed in favor of the party opposing the motion, 
who is also to be given the benefit of all favorable inferences which might be 
reasonably drawn from the evidence. Anderson v. Ethington, 103 Idaho 658,651 
P.2d 923 (1982). 
2 Wetzel Affidavit: 11-15-11; Exhibit B; Hendrickson depo. p. 113-114. 
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In summary judgment proceedings the facts are to be liberally construed in favor 
of the party opposing the motion, who is also to be given the benefit of all 
favorable inferences which might be reasonably drawn from the evidence. Smith 
v. Idaho State Univ. Fed. Credit Union, 103 Idaho 245, 646 P.2d 1016 (Ct. App. 
1982). 
Finally, the Idaho Supreme Court has written that "[i]freasonable people could reach 
different conclusions or draw conflicting inferences from the evidence, the motion must be 
denied." Farm Credit Bank o/Spokane v. Stevenson, 125 Idaho 270,272 (1994), citing Doe v. 
Durtschi, 110 Idaho 446, 470 (1986). 
In this count, there are numerous contested facts, which include but are not limited to: 
• Was the loan predetermined to fail? 
• What is the value of the project? 
• Did the labor and materials of ACI benefit AMERICAN BANK? 
• What is the value of the benefits to AMERICAN BANK? 
• Did AMERICAN BANK appreciate the benefits conferred by ACI? 
• Will AMERICAN BANK unfairly benefit from ACI's labor and materials? 
• Will AMERICAN BANK's successors unfairly benefit from ACI's labor and 
materials? 
• Did AMERICAN BANK profit from its transfer of interest to Fidelity at the 
expense of ACI? 
2. Notice Pleadings Allow Alternative Pleadings 
IRCP 8(a)(1) describes a proper complaint or cross claim by stating in pertinent part, that 
a proper pleading is "a short plain statement of the claim showing that the pleader is entitled to 
relief. Relief in the alternative or of several different types may be demanded." In the present 
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case, ACI seeks, in its cross-claim, recovery on alternative theories as allowed under the rules of 
civil procedure. 
First, ACI seeks a declaratory determination of two major issues. 
1. Is a subordination valid if it is contained in a lien release without prior review or 
approval of ACI and no consideration was given by the benefitted party for the 
subordination? 
2. Can AMERICAN BANK legally rely on a subordination agreement contained in 
a release oflien as a basis to subordinate ACI's lien priority to AMERICAN BANK's 
mortgage when AMERICAN BANK was not a party to the release? 
Second, ACI asks for contractual relief and/or the statutory relief under the Idaho lien 
statute in accordance with the bond posted to release the lien. 
1. For judgment in favor of ACI declaring that the lien recorded by ACI against the 
subject property and as extended through partial payment by BRN and recorded 
endorsement is valid and has fulfilled all statutory requirements. 
2. For jUdgment declaring that the sum, as proven in trial, is owed by the lien 
claimant's debtor to have been secured by the Subject Lien along with interest (highest 
rate allowed by Idaho law), and reasonable cost and attorney fees as determined by this 
court. 
Third, ACI in the alternative or in addition to the contractual relief and the statutory 
remedies asks that AMERICAN BANK and its successors and/or joint venturers should be 
disgorged of any unjust benefit in taking of the subject golf course community with the ACI 
improvements. 
1. For the entry of judgment in favor of ACI and against AMERICAN BANK and 
its successors in interest in an amount as this court may adjudge to be adequate to avoid 
any unjust enrichment if such exists. 
2. For reasonable costs and attorney's fees pursuant to the terms of the Contracts 
themselves and Idaho law, including but not limited to Idaho Code §§ 12-120(3), 12-
120(5), and 12-121, along with Idaho Rules of Civil Procedure 54(d)(1) and 54(e). 
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ACI only seeks restitution ifthere is no complete recovery under the statutory relief. ACI 
only seeks restitution if any unjust benefit did occur. ACI seeks the disgorgement of any 
inappropriate enrichment by the owner of the property. It is true that no equitable recovery can 
occur if there is a remedy at law. However, it is AMERICAN BANK that attempts to eliminate 
the remedy at law, "For these reasons, this Court should grant AMERICAN BANK's motion for 
summary judgment and find that ACT's claim oflien is invalid .... ,,3 There are certainly 
inferences of the existence of the right to restitution when no recovery is possible from the 
contractual and statutory rights. The alternative claims should not be dismissed unless a 
statutory relief does exist 
3. ACI May Maintain A Personal Action And Judgment Against 
AMERICAN BANK As A Matter Of Law. 
AMERICAN BANK attempts to confuse the Court by arguing tort and statutory recovery 
under the lien law. Both of which are irrelevant to the restitutionary claim. In the event ACI has 
no lien and BRN has no assets and has terminated the contract, then ACI still has the remedy of 
restitution. If one stands by and allows a contractor to construct a fence on his property by 
mistake, the contractor may have a breach of contract against the customer that ordered the 
fence. But if the fence is not on the customer's property, the contractor will likely have no 
breach of contract claim against his customer. Restitution is the basis for the contractor to 
recover from the benefitted property owner. Restitution can be equitable and legal. It can be a 
constructive trust, unjust enrichment, quantum meruit, equitable lien or other. Restitution has 
had a tortured existence in the Idaho appellate court, but it does exist. 
3 AMERICAN BANK's memorandum in support of motion for summary judgment, p. 20. 
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The Idaho Supreme Court has held that a personal jUdgment may be maintained when an 
action is based in equity. Farm Credit Bank o/Spokane v. Stevenson, 125 Idaho 270, 273 
(1994)(citing Summers v. Martin, 77 Idaho 469 (1956)). In Farm Credit Bank o/Spokane, the 
court held that equitable proceedings, such as foreclosures are suits in equity and therefore, are 
not against the property but against the person. ld Stated another way, equity proceedings are 
not in rem but rather, in personam. ld Furthermore, the Idaho statutes specifically provide that 
in the realm of mechanic's liens and debts owing for labor and supplies, personal actions may be 
maintained. Idaho Code § 45-515 states, 
ACTION TO RECOVER DEBT. Nothing contained in this chapter shall be 
construed to impair or affect the right of any person to whom any debt may be due 
for work done, equipment, materials or fixtures rented or leased or materials 
furnished, to maintain a personal action to recover such debt against the person 
liable therefor. 
Finally, in Pierson v. Sewell, 97 Idaho 38 (1975), to which opposing counsel cites, the 
court wrote: 
The subcontractor must look to that person with whom he is in a direct contractual 
relationship for relief if a portion of his claim under the lien remains unsatisfied 
after foreclosure. Only where there is a direct contractual relationship, either 
express or implied, maya personal judgment be had. Since the evidence is 
insufficient to sustain the trial court's finding that the Sewells assumed the 
obligations of the general contractor, and thus was in the requisite privity with 
subcontractor Pierson, the award of a personal deficiency judgment against 
appellants was erroneous. 
Several facts distinguish that case from the current case at bar .. First, ACI was not a 
subcontractor but a contractor working for the property owner, BRN. Second, AMERICAN 
BANK assumed the role of BRN by taking over the project when it bought Black Rock at the 
foreclosure sale. Third, even if AMERICAN BANK did not step into the shoes ofBRN, there is 
an implied contract under the doctrines of unjust enrichment and quantum meruit, as described 
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more fully herein. Therefore, opposing counsel's preliminary argument that a personal action 
absolutely cannot be maintained against the Bank is erroneous when it comes to the equitable 
restitution claims ACI is alleging against the Bank. AMERICAN BANK acted inequitably in 
making a loan that by its terms was doomed to default. AMERICAN BANK knew the 
contractors were working before the loan was made. AMERICAN BANK relied on the 
contractors to do the work. AMERICAN BANK benefited from the work. 
4. Sufficient Circumstances Exist To Entitle ACI To Recover Under A Theory 
Of Restitution. 
There are several types of relief under the umbrella of restitution. In the case at bar, both 
unjust enrichment and quantum meruit would be appropriate. Our Supreme Court has held: 
... [Q]uantum meruit and unjust enrichment are simply different measures of 
equitable recovery. Quantum meruit permits recovery of the reasonable value of 
the services rendered or the materials provided, regardless of whether the 
defendant was enriched. Unjust enrichment, on the other hand, allows recovery 
where the defendant has received a benefit from the plaintiff that would be 
inequitable for the defendant to retain without compensating the plaintiff for the 
value of the benefit. 
Farrell v. Whiteman, 146 Idaho 604, 612 (2009)(intemal citations omitted). To prevail 
under a restitutionary theory, some type of contractual relationship must exist. The Idaho 
Supreme Court has articulated three types of contracts: 
First is the express contract wherein the parties expressly agree regarding a 
transaction. Secondly, there is the implied in fact contract wherein there is no 
express agreement but the conduct of the parties implies an agreement from which 
an obligation in contract exists. The third category is called an implied in law 
contract, or quasi contract. However, a contract implied in law is not a contract at 
all, but an obligation imposed by law for the purpose of bringing about justice and 
equity without reference to the intent or the agreement of the parties and, in some 
cases, in spite of an agreement between the parties. It is a non-contractual 
obligation that is to be treated procedurally as if it were a contract, and is often 
referred to as quasi contract, unjust enrichment, implied in law contract or 
restitution. 
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Continental Forest Products, Inc. v. Chandler Supply Co., 95 Idaho 739, 743 (1974). 
Quantum meruit is based upon an implied promise to pay for the reasonable value of services 
and materials provided. Great Plains Equip., Inc. v. Northwest Pipeline Corp., 132 Idaho 754, 
767,979 P.2d 627, 640 (1999) (citing Peavey v. Pellandini, 97 Idaho 655, 551 P.2d 610 (1976)). 
The doctrine of quantum meruit is a remedy for an implied-in-fact contract and 
permits a party to recover the reasonable value of services rendered or material 
provided on the basis of an implied promise to pay. An implied in-fact contract is 
grounded in the parties' agreement and tacit understanding that there is a contract. 
Gray v. Tri-Way Const. Services, Inc., 147 Idaho 378, 387 (2009) (citations omitted). 
When a contractor confers a benefit on the owner of land without an express contract, a 
contractor can recover under quantum meruit. See, e.g., C. Norman Peterson Co. v. Container 
Corp. of Am., 218 Cal. Rptr. 592 (Ct.App. 1985); Farrell Heating, Plumbing, Air Conditioning 
Contractors, Inc. v. Facilities Dev. And Improvement Corp., 414 N.Y.S.2d 767 (App. Div. 
1979). 
The substance of an action for unjust enrichment lies in a promise, implied by 
law, that a party will render to the person entitled thereto that which in equity and 
good conscience belongs to the latter ... Unjust enrichment allows recovery 
where the defendant has received a benefit from the plaintiff that would be 
inequitable for the defendant to retain without compensating the plaintiff for the 
value of the benefit. 
u.s. Welding, Inc. v. Battelle Energy Alliance, LLC, 728 F.Supp.2d 1110, 1116 (Dist. Idaho 
2010)( citations omitted). The three elements of a claim for unjust enrichment are: 1) a benefit 
conferred upon the defendant by the plaintiff; 2) appreciation by the defendant ofthe benefit; and 
3) acceptance ofthe benefit under circumstances that would be inequitable for the defendant to 
retain the benefit without payment to the plaintiff for the value thereof u.s. Welding Inc., 728 
F.Supp2d. at 1116. 
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"The essence of the quasi-contractual theory of unjust enrichment is that the defendant 
has received a benefit which would be inequitable to retain at least without compensating the 
plaintiff to the extent that retention is unjust." Leppa/uoto v. Warm Springs Hollow Homeowners 
Association Inc., 114 Idaho 3, 6 (1988). A "benefit" as used in the Idaho case law relating to 
unjust enrichment has been used in the sense of one party gaining something which he or she did 
not have previously. See, Gibson v. Ada County, 142 Idaho 746 (2006) (employee who gained 
an additional salary and was thus being paid two salaries as a result of a technical error found to 
have received a benefit for purposes of unjust enrichment); See a/so, Idaho Lumber, Inc. v. Buck, 
109 Idaho 737 (Ct.App 1985)(owner of property who knew lessee hired contractor to remodel 
building into restaurant and who retained the improvements after lessee failed to remove them 
from property, realized a gain in property value and therefore, retained a benefit); Pichon v. L.J. 
Broekemeier, Inc., 108 Idaho 846 (Ct.App. 1985)( construction loan lender who, upon the 
borrower's default and its own subsequent ownership of property, attempted to retain ownership 
of three condominium units previously promised to plaintiff, was found to have received a 
"benefit" by unjustly gaining the three units.) Furthermore, the Idaho Supreme Court has 
recognized that where a defendant through its inequitable conduct mitigated its losses, an action 
for unjust enrichment will lie. See, Warm Springs Properties, Inc. v. Andora Villa, Inc., 96 Idaho 
270 (1974). It has been written that, 
Sometimes the defendant uses something belonging to the plaintiff in such a way 
that it does not produce new assets, but does eliminate old debts or effectuate 
some kind of savings. 
Somewhat similarly, if the defendant uses the plaintiffs machinery to save 
himself the cost of hiring personal labor, we might feel that the defendant is 
enriched by the amount of the savings. This might represent a sum considerably 
in excess of the plaintiff sloss. 
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Dan B. Dobbs, Remedies: Damages-Equity-Restitution § 4.5, p. 278 (1973). 
The elements of unjust enrichment and quantum meruit are met in this case. The 
fundamental facts show that ACI is entitled to prevail on its restitutionary claims. First, 
AMERICAN BANK has retained a benefit conferred by ACI, or in other words, gained 
something that it did not have previously. It is uncontested that ACI met the requirements of the 
BRN contract on the subject property.4 In fact, not only did ACI expend labor and materials to 
help develop the Black Rock project, but it did so in a cost efficient manner for which ACI was 
to be compensated per the Cost Savings Incentive.s Even if AMERICAN BANK claims it has 
sustained a loss on the project, AMERICAN BANK's loss was substantially mitigated by its 
inequitable conduct. It would stretch credulity to assert that ACI's improvements of even just 
construction of the water and wastewater system added no value to the project as a whole when 
compared to the value of the property without the improvement. AMERICAN BANK has 
indeed admitted that without such a system, a development project would not be successful. In 
his deposition testimony, Leon Royer, designee of AMERICAN BANK, testified as follows: 
Q: And part of the collateral-and this is one is all of the water rights, the 
water supply contracts, water agreements, water drilling rights, easements, 
licenses, et cetera, et cetera, sewage disposal. And then No.5 is all plans, 
specifications, permits and other such items in the project. Why does the 
American Bank put that as part of the collateral? 
A: Well, the one thing that I'm relatively inflexible on as far as 
negotiations on a credit of this nature is water and wastewater. Those are the two 
things that I believe can upset a deal more than anything. If you don't have water, 
you're out ofluck. And if you mishandle wastewater, you're worse off than you 
were to begin with. So those are always nonnegotiable as far as I'm concerned, 
and we have walked away from deals on developments where I could not get 
satisfied with water or wastewater. 
4 Wetzel Affidavit: 11-15-11; Exhibit C; Capps depo. p. 271, 11. 24,25; Loper Affidavit para. 12-16. 
5 Wetzel Affidavit: 11-15-11; Exhibit C; Capps depo. p. 27211. 20-25, p. 273111-5, p. 280 119-20, ; Loper Affidavit 
In Support of ACI Motion for Partial Summary Judgment, para. 6-14. 
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Q: And this was under the specification ofthe collateral. So you wanted 
to make sure that American Bank was going to have the water and the sewer in 
the event of a foreclosure? 
A: I was wanting to make sure-I wasn't looking to foreclosure on this 
loan. I mean, it would be less than optimistic if I went into this loan trying to 
figure out foreclosure. It was, I wanted the project to be successful, and if you 
can't turn on the tap or flush your toilet, it's going to restrict your sales.6 
Therefore, even AMERICAN BANK admits it gained two things that it previously did 
not have upon the initial signing of the loan; first, it gained a water system and a water treatment 
system that allows for a fully functional golf course and residential development; and second, it 
gained this improvement to the property at a price that was cost efficient, saved money as 
evidenced by the Cost Savings Incentive, and mitigated any overall loss it may have sustained. 
AMERICAN BANK has appreciated the benefit conferred by ACI as evidenced by AMERICAN 
BANK's ability to sell or transfer its interests to Fidelity Timber Resources. AMERICAN 
BANK obtained a benefit from the deal, and in doing so, has mitigated any overall losses it 
would have otherwise sustained. 
The third element is also met; AMERICAN BANK retained the improvements without 
compensating the contractors for their work. Further, AMERICAN BANK has retained the 
benefits from the sale of its interests to Fidelity Timber Resources at the expense of contractors 
who, as of this date, remain unpaid and in debt. The circumstances described under which 
AMERICAN BANK has retained the benefit of the contractors and material men is manifestly 
unjust and inequitable. 
Opposing counsel argues that because of ACI's relationship or lack thereof with 
AMERICAN BANK, that ACI is barred from succeeding on an unjust enrichment claim. 
6 Wetzel Affidavit 11-15-11: Exhibit D; Royer depo. p. 112,11. 21-25; p. 113 11. 1-23. 
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Opposing counsel cites to the case of Great Plains Equipment, Inc. v. Northwest Pipeline Corp., 
132 Idaho 754 (1999) for the proposition that no recovery may be had by a subcontractor against 
a property owner unless the subcontractor has a contractual relationship directly with the 
property owner. The relationship in the present case between ACI, AMERICAN BANK, and 
BRN is much less tenuous. In Great Plains, a subcontractor was alleging unjust enrichment 
against a property owner. In the present case, ACI is not truly a "subcontractor" in the 
traditional sense, regardless of the labeling. ACI had a direct contractual relationship with BRN, 
the property owner. ACI had no express contract with AMERICAN BANK and AMERICAN 
BANK's involvement occurred behind the scenes. But, the contractors were a part of the basis 
for loan approval. 7 In fact, as will be explained in detail, as part of the due diligence, Mr. 
Hendrickson contacted ACI's bank, Washington Trust Bank; ACI's bond company, Wolf 
Majesky and Rapp; as well as discussing with Marshall Chesrown ACI's capabilities.8 
AMERICAN BANK relied on ACI's capabilities in making the loan. 
The most important facts in the unjust enrichment analysis as to the relationship between 
the parties are as follows: ACI was a contractor for BRN, the property owner. AMERICAN 
BANK loaned money to BRN, but the loan terms were so onerous that the likely default was 
prepackaged. BRN eventually could not meet the onerous terms of the loan. BRN's inability to 
pay ACI caused ACI to file a mechanic's lien against the property. AMERICAN BANK then 
bought the property through the foreclosure, as a successor in interest to BRN, and ACI now 
remains unpaid for the substantial amount of work performed on the development.9 ACI had a 
contract with BRN. BRN breached that contract and therefore ACI filed its mechanic's liens. At 
7 Wetzel Affidavit: 11-15-11; Exhibit B; Hendrickson depo. p. 163, II. 4-22. 
g Wetzel Affidavit: 11-15-1; Exhibit B; Hendrickson depo. p. 138-141. 
9 Loper Affidavit in support of ACI Motion for Partial Summary Judgment, Parr. 8 and 12. 
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no point in time did AMERICAN BANK and ACI have an express contract. But throughout the 
project, AMERICAN BANK was sitting back as the lending institution to BRN and Marshall 
Chesrown and watching the events unfold. Once it was clear that BRN would be unable to meet 
its financial obligations on the project and to the contractors, AMERICAN BANK foreclosed 
and released Marshall Chesrown from his personal guaranty and BRN from its loan obligations. 
AMERICAN BANK also agreed to release a significant portion ofthe collateral when it knew 
BRN was in financial difficulty and would likely default, thus reducing the amount of collateral 
it was holding to secure its debt. 10 ACI agreed to allow the property to be sold at a foreclosure 
sale by stipulating that ACI's liens could be bonded. I I AMERICAN BANK bought the property 
at the Sheriffs sale leaving the contractors unpaid and then sold its interest to Fidelity National 
Timber Resources. 12 Then AMERICAN BANK contested the validity of the ACI liens and the 
right of ACI to collect on the Bond. The rug was pulled out from underneath ACI. AMERICAN 
BANK not only controlled payment on the loan, but the foreclosure as well, releasing Marshall 
Chesrown from his personal guaranty. It would be manifestly unjust to allow AMERICAN 
BANK to benefit unfairly from its inequitable actions. 
5. The Measure Of Recovery Should Be Based Upon The Value Of The Labor 
And Materials Expended By ACI On The Black Rock Project. 
In Gillette v. Storm Circle Ranch, 101 Idaho 663, 619 P.2d 1116 (1980), our 
Supreme Court held that the measure of unjust enrichment is not necessarily the 
value oflabor and materials provided. However, in Hartwell Corp. v. Smith, 107 
Idaho 134,686 P.2d 79 (Ct.App.1984), we noted that while the value oflabor and 
materials is not the measure, per se, of the benefit conferred, it may be competent 
evidence of the value. 
IOWetzel Affidavit: 11-15-11; Exhibit D; Royer Depo. p. 82, 11. 11-18. 
11 Wetzel Affidavit: II-IS-II; Exhibit D; Royer Depo. p. 87,11.5-8. 
12 Wetzel Affidavit: 11-15-11; Exhibit D; Royer Depo. p. 77, 11. 1-22. 
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Dursteler v. Dursteler, 108 Idaho 230, 235 (Ct.App. 1985). The Montana Supreme Court 
has written that, 
The theory of unjust enrichment requires that a person who has been unjustly 
enriched at the expense of another must make restitution to the other. The 
measure of this equitable restitution interest is either the quantum meruit value of 
plaintiff's labor and materials or the value of the enhancement to the defendant's 
property. To award both would be to give double damages. 
There may be cases where the enhancement to the defendant's property will be far 
less than the quantum meruit value of the plaintiffs efforts. For example, where 
the improvement did not enhance the value of the property but did result in a 
pecuniary saving to the defendant, the enhancement measure would not reflect the 
unjust enrichment. Conversely, there may be cases where the value of the 
enhancement greatly exceeds the cost off the improvement, as in this case. 
Thus the rule has evolved that the proper measure of damages in unjust 
enrichment should be the greater of the two measures. 
Robertus v. Candee, 205 Mont. 403,408-409,670 P.2d 540, 542-543 (1983). 
The circumstances surrounding the case at bar lends itself to using the value of the labor 
and materials expended as opposed to another measurement of unjust enrichment for several 
reasons. First, given the current economic climate, basing the measure of unjust enrichment on 
the market value of the property does not give an adequate picture of how much the 
improvements actually increased the market price since market prices on a national level as well 
as on a local level have drastically and sharply declined in recent years because of economic 
turmoil. Whereas the property with the improvements added by ACI may currently in this 
depressed market, add nominal to no value, in the next few years property values will start to 
recover and Fidelity and AMERICAN BANK would be unjustly enriched by gaining profit and 
paying well below the actual normalized market value of the improvements. Because it is 
uncertain what our economic climate will be in the next few years and how depressed it actually 
is now, the most competent, reliable, and non speculative measure of the value conferred is the 
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value of the labor and materials expended by ACI. This measure of recovery would also be 
consistent with that under the quantum meruit measure of recovery. 
6. No Express Contract Exists That Would Bar Recovery Under Either Unjust 
Enrichment or Quantum Meruit. 
Opposing counsel cites to the case of Blaser v. Cameron, 121 Idaho 1012, 10 17 (1991) 
for the proposition that where an express contract exists covering the same subject matter, a party 
is barred from recovering under the equitable theory of unjust enrichment. However, it has also 
been held that where services were initially performed under an express contract but the contract 
was subsequently ended or where the plaintiff was prevented by the defendant from completing 
the work, recovery on the grounds of unjust enrichment may be had. Idaho Lumber, Inc. v. 
Buck, 109 Idaho 737, 744 (Idaho App. 1985). In Buck, Clyde Walker, an individual, entered into 
a contract with Idaho Lumber to render construction services on property leased by Walker from 
the defendant, Orland Buck. Id. at 739. Walker defaulted on the lease and the express contract 
with Idaho Lumber and filed for Bankruptcy. Id Idaho Lumber filed a lien against the property 
and brought suit against Walker and Buck. Id One issue before the court was whether Idaho 
Lumber could maintain an unjust enrichment claim against the property owner, Buck. Id at 744. 
The court held that because Walker filed for bankruptcy and his debt obligation to Idaho Lumber 
was discharged, his express contract ended at that time and a claim for unjust enrichment was 
proper. Id 
In the present case, BRN initially had an express contract with ACI. That express 
contract ended because of the financial inability to perform. More importantly, subsequent to the 
foreclosure proceedings, American Bank bid on and "bought" all interests and obligations that 
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BRN originally had at the foreclosure sale. I3 AMERICAN BANK then assigned any interest it 
had over to Fidelity Timber Resources and Bob Samuel. I4 Any express contract that could 
possibly exist no longer exists. The express contract governing the subject property that existed 
ended, for all intents and purposes, when the property went into foreclosure and AMERICAN 
BANK bid on the property. 
7. AMERICAN BANK's Intimate Invo)vement And Oversight Of The Project 
Are Grounds For Equitable Relief. 
Other states have recognized that where a secured creditor initiates or encourages a 
transaction with a second party which benefits the collateral, the secured creditor can be held 
liable for unjust enrichment. Ninth Dist. Production Credit Ass 'n v. Ed Duggan, Inc., 821 P .2d 
788 (Colo. 1991)(reversed on other grounds). 
AMERICAN BANK was acutely aware and involved in the relationship between ACI 
and BRN. Ample documentation exists showing AMERICAN BANK'S involvement such as 
the January 10, 2007 letter from Mark Hendrickson to Marshall Chesrown which describes in 
detail the purpose of the loan and where the money loaned was to be applied. A true and correct 
copy of the letter is attached to Wetzel Affidavit 11-15-11 as Exhibit "E".15 Unlike the 
relationship between a land owner and a subcontractor where there is limited or no involvement, 
in the present case, AMERICAN BANK's financing of the project and oversight as to the type 
and amount of expenditures show its acquiescence and acceptance of the benefit conferred and 
the services performed by ACI as well as it's awareness that ACI was continuing to work in 
good faith and holding up its end of the contract. AMERICAN BANK was also well aware of 
J3Wetzel Affidavit 1 1-15-1 1; Exhibit D; Royer depo. p. 77, 11. 1-19. 
14 Wetzel Affidavit: 11-15-11; Exhibit D; Royer depo. p 83,11.6-23. 
15 Wetzel Affidavit 11-15-11; Exhibit E. The letter was acknowledged in Wetzel Affidavit 11-15-11; Exhibit B; 
Henderson depo. p. 170 11 25, p. 171 11 1-5. 
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how much the project was going to cost: $125,106,252.16 Furthermore, the senior debt of 
$45,000,000 on which the loan was calculated was used in the Loan Approval and Instruction 
document. 17 Although Mr. Hendrickson attempts to claim this was just a word processing 
mistakel8, the reality is that when one looks at the scope of the project only the higher numbers 
are rational. Mr. Hendrickson attempts to claim error, after talking to an AMERICAN BANK 
attorney. This only proves the inequity of AMERICAN BANK in shifting the risk to the 
contractor and the lack of veracity on this issue. AMERICAN BANK was aware that there 
would be no possible way to complete a project of that nature, for $15,000,000. AMERICAN 
BANK's failure to continue with the revolving line of credit was manifestly unjust and resulted 
in the foreclosure ofthe subject property and the prejudices that ACI is now facing. 
AMERICAN BANK knew that ACI would be the golf course contractor and even relied 
upon the reputation of ACI in order to extend the loan to BRM and to attract other investors to 
participate in the loan. In the deposition of Mr. Hendrickson, AMERICAN BANK'S knowledge 
its reliance upon ACI is described as follows: 
Q. How about inside the bank, were there discussions inside the bank 
in regards to the contractors that had been working of the Project? 
A. Well, I'm not - if you're asking me did we know who the 
contractors were going to be or were, yes. 
We knew who the golf course contractor was and so on and so 
forth. 19 
Q. Okay. The first paragraph says: ACI has been in the earth-moving 
business for over 15 years. The company is well diversified in its experience. 
However, since 1999, has been engaged mostly in subdivision work. Contract 
sizes in this regard range for one point five million to ten million. 
Where did you obtain that information? 
A. I believe I've gotten that from both the person below, Don Adams 
16 Wetzel Affidavit: 11-15-11; Exhibit F; Hendrickson depo. Exhibit 10, p. 5. 
17 Wetzel Affidavit: 11-15-11; Exhibit F; Hendrickson depo. Exhibit 10, p. 4 and 7. 
18 Wetzel Affidavit: 11-15-11: Exhibit B; Hendrickson depo. p. 213-215. 
19 Wetzel Affidavit: 11-15-11; Exhibit B; Hendrickson depo. p. 26, 11. 16-23. 
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and the bonding company. 
Q. Okay. So you were relying on ACI to do the work because of their 
experience? 
A. Yes 
Q. Okay. And would you have made this loan if it would have been a 
company that only had one year's experience and never done subdivision work? 
A. Can't say for sure, but it would have been much tougher, certainly 
and perhaps not. I don't know.20 
Q. Then it goes on, the next paragraph says: Conversations with Don 
Adams, VP at Washington State Bank - and it has the telephone number -
revealed that ACI has been a customer of the bank for over ten years. 
So did you call? 
A. I personally called. 
Q. What did Mr. Adams tell you about ACI? 
A. Well, I can't recall specifically, but I presume it's summarizing 
what's written here. 
Q. Okay. Where you say: He further stated that the company is 
profitable and maintains a revolving credit facility in the mid seven figure range, 
term debt in the high seven figure range. All accounts have been handled 
satisfactoril y. 
A. Correct. 
Q. Why is that important to you, when you are just loaning to Black 
Rock North, as a banker at American Bank? 
A. Again, you want to be sure that they can perform and if they're not 
performing on their credit, you could suggest problems with a project or projects. 
Q. Okay. It goes on to say that ACI is bonded by Great American. 
Conversation with Jim Majeskey - and a telephone number again - of 
Wolf, Majeskey and Rapp revealed above satisfactory experience with a bonding 
capacity of 15 million dollars on individual jobs and 30 million dollars in the 
aggregate. 
A. Correct. 
Q. You personally called Jim? 
A. Correct. 
Q. And what - do you recall the conversation? 
A. Again, I believe it's just as stated here. 
Q. Okay. Why was it important to call? 
A. Again, the bonding companies take really precedence over the 
banks when it comes to liens with companies, and just to ensure that performance 
of the company has been satisfactory; there's not any signs or trouble occurring 
with the company.2! 
20 Wetzel Affidavit: 11-15-11; Exhibit B; Hendrickson depo. p. 138, n. 21-25; p. 139, n. 1-15. 
21 Wetzel Affidavit: 11-15-11; Exhibit B; Hendrickson depo.; p.140, n. 1-25, p. 141, n. 1-19. 
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It is obvious from Mr. Hendrickson's statements that AMERCIAN BANK reviewed 
and approved the selection of ACI as the contractor of the golf project. In addition, 
AMERICAN BANK knew that ACI had completed work on the golf project before 
AMERICAN BANK entered into the loan in question with BRN.22 Although AMERICAN 
BANK claims the lien is invalid, Mr. Hendrickson testified that AMERICAN BANK intended 
to use extended coverage title insurance to insure the BANK against liens against the property. 
In the deposition Mr. Hendrickson stated: 
Q. And did the bank - at American Bank, when you were discussing 
this loan and doing the due diligence and all of those kinds of things, did you 
discuss that issue as far as the contractors that were already working? 
A. Already working? 
My recollection is this: We discussed the ability of the contractors 
that were involved in the project to do what they were going to be doing. 
Q. Okay. 
A. That is what I recall. 
Q. Well, typically, from my experience in working with banks on 
construction and such, it usually comes up fairly quickly, if there has been any 
work being done, prior to the loan being made. 
A. Uh-huh( affirmative). 
Q. And the bankers are very interested in that. 
Was there any ofthose kinds of discussions between yourself and Leon or Bruce? 
A. There were discussions about the need for the bank to have a first 
and prior mortgage. 
Q. Okay. 
A. And to the extent that the contractors had begun, then the legal 
structure was to ensure that American Bank had a first and prior mortgage on the 
property. And to the extent that required lien waivers, whatever else it required, 
that was to be done. 
Q. Okay. Do you remember the discussion of how that was to be 
done in this particular project? Was there a discussion about title insurance? 
A. Extended coverage title insurance. 
Q. Okay. And in your experience as a banker, what is the reason a 
banker gets, or a bank gets extended coverage? 
A. To ensure that it has a first and prior mortgage against items that 
may not be discovered in the title search. 
22 Wetzel Affidavit: 11-15-11; Exhibit D; Royer Depo., p. Ill, II. 16-25, p. 112, 11. 1-7. 
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Q. And is that what American Bank did in this case, purchased 
extended coverage? 
A. Yes, they did. I believe?3 
AMERICAN BANK was aware that ACI was relying upon the bank's loan to fund the 
construction. Mr. Hendrickson describes ACI as an important player in this transaction to ensure 
that the work on the project was being done. During the deposition, Mr. Hendrickson stated: 
Q. Okay. And going over to the start of the new sentence, it says: 
The infrastructure contractor is ACI Northwest, Inc., ACI, who acted in a similar 
capacity for the club at Black Rock project. 
I read that correctly? 
A. Yes. 
Q. Why is that included? 
A. They are an important player in this transaction. 
Q. SO the banks have to rely, to an extent, that the contractor is going 
to do his work? 
A. Correct. 
Q. Is it also appropriate that the contractors rely on the fact that 
they're going to get paid for the work? 
A. Get paid - I would say so. But paid by the developer, not the bank. 
I mean, it's the developer's responsibility to pay his - that's who the 
contract is with. 
Q. Now, ifthe developer has the responsibility to pay the contractor 
and the bank is relying upon the contractor to complete the work, then does the 
bank have some responsibility to make sure that there's enough of a loan to be 
able to complete the construction? 
A. THE WITNESS; Well, I guess I don't know how to answer that 
because the lien waiver process is to ensure that the work is being done as it' 
being paid for. Okay. 
It is the bank's responsibility to fund the loan, pursuant to the loan 
documents and the loan agreement; and it's the borrower's responsibility to 
perform to those terms. 
And to the extent that the contractors are not getting paid, then I presume 
that the work wouldn't be getting done?4 
As Mr. Hendrickson explained in his deposition, if the contractors were not being paid 
the work on the golf project would not get done. AMERICAN BANK expected that the first 
23 Wetzel Affidavit: 11-15-11;ExhibitB;Hendricksondepo.p. 104,11. 17-25,p. 10511. 1-18,p.l0611.1-12. 
24 Wetzel Affidavit: 11-15-11; Exhibit B; Hendrickson depo.; p. 104, 11. 17-25; p. 105, II. 1-] 8; p. 106, 11. 1-12. 
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phase of the golfproject would be top heavy as far as expenses. Mr. Hendrickson also explained 
that the loan in question would be paid from sales of lots in the golf project. In fact, Mr. 
Hendrickson explained that AMERCIAN BANK expected that the loan would not be paid in full 
until at least 50% to 65% ofthe lots in the golf project were sold. Mr. Hendrickson stated in his 
deposition: 
Q. Okay. And in those subdivisions, if you have multiple phases, the 
first phase is always top heavy as far as expenses, correct? 
A. That's correct. 
Q. And the bankers usually don't get paid off until the next to the last 
or one of the final phases. And then the profit for the developer comes in that 
final phase, correct? 
A. Most of that's correct, from my knowledge. 
Q. Okay. What's not correct? 
A. Well, the bankers usually are out between when the project is fifty 
to 65 percent sold, so that's before the end phase.25 
For the loan in question to be repaid, AMERICAN BANK was clearly relying upon 
ACI to complete the project to the extent that 50 to 65 percent of the golfproject communities' 
residential lots could be sold. One would expect therefore, that AMERICAN BANK would put 
a loan in place that would support the construction costs for the sale of 50 to 65 percent of the 
golf project. Mr. Chesrown told AMERICAN BANK that a loan of $50,000,000.0026 would be 
necessary to complete the golf project and AMERICAN BANK initially discussed a loan of 
$50,000,000.00 then reduced the loan to $45,000,000.00. AMERICAN BANK changed the 
loan to a $15,000,000.00 revolving loan due in one year. At that point, the project was doomed 
to failure and in the total control of AMERICAN BANK. However AMERICAN BANK 
25 Wetzel Affidavit: 11-15-11; Exhibit B; Hendrickson depo. p. 37, II. 1-22. 
26 Wetzel Affidavit: 11-15-11; Exhibit B; Hendrickson depo. p. 35, 11.14-20. 
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"never contemplated that the project would be completely done in 12 months',27. Mr. 
Hendrickson stated in his deposition: 
Q. Okay. Let's go back to the evolution again. 
It looks like this loan originally was anticipated to be 50 million 
dollars; is that correct? 
A. Yes. 
Q. And then it was decreased to 45 million? 
A. Yes. 
Q. What was it decreased to after the 45 million? 
A. I believe it was 15 million? 
Q. Okay. So it went directly from 45 million to 15 million? 
A. (Nods Yes). 
Q. And the purpose of the revolving credit was to pay for 
construction? 
A. Among other things. Interest on the loan. Working capital needs 
of the company. 
I think it also reimbursed a company or principals for money put into the 
project. 
Q. Now, that didn't change from when you were contemplating a 50 
million dollar loan to when you were contemplating a 15 million dollar loan? 
A. Are you saying the purpose of the loan. 
Q. Yes. 
A. I don't believe it changed?8 
AMERICAN BANK extended a loan for a year for $15,000,000 on a project wherein it 
contemplated that a 50 million dollar loan would be needed to complete the project estimated to 
cost $125,000,000. AMERICAN BANK admits that it did not contemplate that the loan could 
be repaid in one year. AMERICAN BANK further reduced the amount available for 
construction in the first year from $15,000, 000 to $9,850,000.00 as shown by Mr. Hendrickson's 
testimony at his deposition: 
Q. Looking again at the payoff of the loan purpose. 
There was 15 million dollars that was going to be available for 
construction of a golf course, correct? 
27 Wetzel Affidavit; 11-15-11; Exhibit B; Hendrickson depo. p. l37, 11. l3-16. 
28 Wetzel Affidavit; 11-15-11; Exhibit B; Hendrickson depo. p. 37, II. 3-16; p. 39, II. l3-24. 
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A. That was the loan amount. 
Q. That was the loan amount. But right off the top, two million went 
away to payoff a BRN loan, correct? 
A. Correct. 
Q. And three million one hundred and fifty thousand went away to 
payoff an American Bank loan for Robert Samuel? 
A. Correct. 
Q. SO we take those figures out, five million one hundred and fifty 
thousand off of that. So how much was available for construction ofthe golf 
course? 
A. Nine million eight fifty. In that range.29 
The principal ofBRN, Marshal Chesrown also verified that part of the original 
loan was used to payoff debt rather than pay for construction for the project. Mr. 
Chesrown testified: 
Q. 
A. 
Q. 
Samuel? 
And of the $15 million plus went to pay existing debt of ... ? 
Of Bank of America. 
Yeah. Debt owing by BRN Development and owing by Mr. 
A. (Nodding.) 
Q. Which means that they really only for construction advanced 
probably a little less than 10 million, somewhere between 9 and a half to 10 
million? 
A. Right.3D 
As stated before ACI does not at this date allege that the transaction is a "loan to own" 
scheme but the loan certainly looks predatory. AMERCIAN BANK knew that this loan involved 
a multiyear build out to support sales of lots because AMERICAN BANK's own projection for 
the project anticipated a sellout period of nine years with annual sales ranging from 35 in the first 
12 months to a high of 50 lots per year from 2009 through 2014.31 With this knowledge the 
$15,000,000 renewable loan looks far more like bait than a securitized loan. In order to have an 
increase in value, sales needed to occur. In order to have sales, a completed and fully platted 
29 Wetzel Affidavit; Exhibit B; Hendrickson depo. p. 1l3, II. 11-25; p. 114, II. 1-5. 
30 Wetzel Affidavit; Exhibit F; Chesrown depo. p. 153 113-12. 
31 Wetzel Affidavit; Exhibit B; Hendrickson depo. p. 136,11. 10-14. 
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phase must be completed. But AMERICAN BANK knew $15 million could not complete the 
first phase and that sales would not occur in 12 months. ACI did not know and AMERCAN 
BANK would never disclose to ACI that the loan from which ACI expected to be paid was only 
a $15,000,000 loan. Even AMERCIAN BANK knew that a one year loan of$15,000,000 would 
not be sufficient to complete the project. Marshall Chesrown confirmed these facts in his 
deposition of June 23,1010. Mr. Chesrown testified: 
Q. Are there any oral agreements modifying the terms of the 
revolving credit agreement? 
A. Not modifying the terms. 
Q. Modifying some other portion of the agreement? 
A. Well, there was a lot of modifications to it. Because, as I stated 
previously, okay, the intent of this was never to be a $15 million loan. We would 
have never started a $50 million project, the bank would have never loaned the 15 
million - they knew I didn't have the money to finish it. So there was never an 
intent for it to be a $15 million loan. So as far as a verbal understanding or 
modification, I don't know. I'd need somebody legal to tell me what the legal 
position is. But for me, you know, that certainly was the intene2 
Is this loan then not predatory? And ACI and other contractors were the unknowing 
victims. So how did Chesrown become involved with this loan? Mr. Chesrown testified: 
Q. How would you describe the precursors to this loan agreement? 
A. Well, there were several conversations and meetings. The 
relationship of how we got to American Bank - and I can't speak to other than-
the little bit I know is that the relationship really started with my partner, who's 
Robert Samuel, who had a relationship with Bruce Erickson, who was the owner 
of the bank, it was represented. 
And they had a - relationship from meeting each other, I believe in 
Hawaii - at a golf club in Hawaii that they were both part of, member of. And so 
most of the what you referred to precursors, I guess, of the converstions. But as 
they progressed, as usual, Mark Hendrickson and I ended up being the ones that 
kind of worked through the different - with everybody being copied, but with -
you know with commitment letters and those kinds of things and working through 
the terms.33 
32 Wetzel Affidavit 11-15-11; Exhibit F; Chesrown depo. p. 251123-25, p.26 II 1-13. 
33 Wetzel Affidavit 11-15-11; Exhibit F; Chesrown depo. p. 171118-25, p.19111-12. 
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Does it not seem a bit too convenient that as the project stands now the 
same Bob Samuel has purchased American Banks interest in the loan?34 
8. Constructive Trust 
A constructive trust is an equitable remedy that is used to prevent injustice. Custer v. 
Dobbs (In re Dobbs), 115 B.R. 258, 269, 90 I.B.C.R.179, 194 (Bankr. D. Idaho 1990) (citing 
Davenport v. Burke, 167 P. 481 (IdahoI917)). In Idaho, "a constructive trust arises where legal 
title to property has been obtained through actual fraud, misrepresentations, concealments, taking 
advantage of one's necessities, or under circumstances otherwise rendering it unconscionable for 
the holder oflegal title to retain beneficial interest in property." Hettinga v. Sybrandy, 886 P.2d 
772, 775 (Idaho 1994)(quoting Witt v. Jones, 722 P.2d 474,477 (Idaho 1986)). A constructive 
trust is a legal tool which is 
Created by courts of equity whenever title to property is found in one who in 
fairness ought not to be allowed to retain it. The defendant is treated as ifhe or 
she had been an express trustee from the date of the wrongful holding and is 
required to reconvey the property to the plaintiff. 
Klein v. Shaw, 109 Idaho 237, 240 (1985), (citing G.G. Bogert & G.T. Bogert, The Law of Trusts 
& Trustees §471 (1978)). The Idaho Court of Appeals has written that, 
Constructive trusts are raised by equity for the purpose of working out right and 
justice, where there was no intention of the party to create such a relation, and 
often directly contrary to the intention ofthe one holding the legal title .... If one 
party obtains the legal title to property, not only by fraud or by violation of 
confidence of fiduciary relations, but in any other unconscientious manner, so that 
he cannot equitably retain the property which really belongs to another, equity 
carries out its theory of a double ownership, equitable and legal, by impressing a 
constructive trust on the property in favor of the one who is in good conscience 
entitled to it, and who is considered in equity as the beneficial owner. 
Hanger v. Hess, 49 Idaho 325, 328 (1930). AMERICAN BANK (or whoever is the real party in 
interest) has taken legal title to property improved by ACI's efforts under circumstances 
34 Wetzel Affidavit 11-15-11; Exhibit B; Henderson depo. p. 209 1121-25 p. 210 II 1-14. 
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rendering it unconscionable for it to retain its beneficial interest. ACI has a right to be paid for 
the improvements that now benefit AMERICAN BANK. AMERICAN BANK took advantage of 
BRN and ACI through its business relationship with both and was able to set up the Black Rock 
project for failure by lending less than the amount it would take the complete the project, 
refusing to renew the credit line, and then obtaining the property for a negligible price without 
paying for the improvements made by ACI. Their retention of any part of the property or 
proceeds from that property would be inequitable and unconscionable. On August 17,2011, 
AMERICAN BANK designee Leon Royer, testified as follows, 
Q: So they also bought a portion ofthe participant as well? 
A: The way it ended up was Fidelity had 10 million, Rocky Mountain Bank had 
2.3, we had 2.3. 
Q: Okay. 
Q: was there a discount in the deal with Fidelity? 
A: The 10 million? 
Q: Yes. 
A: That was sold at par on the principal. There were other aspects of it from an 
interest basis. We gave up our interest and they stepped in to-and took our 
interest. Interest as like principal and interest interest, not physical interest.35 
The amount of money that AMERICAN BANK made on the sale of the participant interest are 
funds that should not remain with AMERICAN BANK at the expense of ACI and the other 
unpaid contractors. It would be inequitable for AMERICAN BANK to receive profit from the 
deal while forcing ACI and other contractors into financial ruin. 
CONCLUSION 
Loan to own is a beneficial way to do business because one party can reap the benefits 
provided by another uncompensated party. AMERICAN BANK called all the shots on the loan 
35 Wetzel Affidavit 11-15-11; Exhibit D; Royer Depo., p. 83 II. 1-4, p. 8411. 2-12. 
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for construction of this golf course community, including the decision to stop the loan at a point 
where those in debt could not repay the loan. As a result AMERICAN BANK (or its successor) 
now owns the golf course and the improvements made by ACI without payment in full to ACI. 
As Fidelity National Financial boasted in its July 22,2011 press release, "We are extremely 
excited about moving forward with the grand opening of The Rock Creek Club of Idaho. . .. 
Our strong capital backing and low costs basis, in combination with existing entitlements and 
substantial improvement on the property place FNTR [Fidelity National Timber Resources] in a 
unique position to successfully complete the development of a world class golf community in a 
beautifullocation.,,36 For AMERICAN BANK this is a beneficial way to do business. For ACI, 
in spite of the protection provided under statute, its losses are unaddressed if the motion for 
summary judgment is granted. The alternative theories pursued by ACI including contractual 
and statutory relief, constructive trust and disgorgement of unjust enrichment could no longer be 
pursued. There are material facts at issue and AMERICAN BANK is not entitled to ajudgment 
as a matter of law. ACI respectfully requests that AMERICAN BANKS motion for a partial 
summary judgment as to Count 4 be denied. 
DATED this~ day of November, 2011. 
36 Wetzel Affidavit 11-15-11, Exhibit G. 
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Steven C. Wetzel 
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corporation, TA YLOR ENGINEERING, 
INC., a Washington corporation, 
PRECISION IRRIGATION, INC., an 
Arizona corporation and, 
Defendant. 
And 
TAYLOR ENGINEERING, INC., a 
Washington corporation, 
Third-Party Plaintiff, 
v. 
ACI NORTHWEST, INC., an Idaho 
corporation; STRATA, INC., an Idaho 
corporation; and SUNDANCE 
INVESTMENTS, LLP, an Idaho limited 
liability limited partnership, 
Third-Party Defendants. 
And 
ACI NORTHWEST, INC., an Idaho 
corporation, 
Crossclaimant, 
v. 
AMERICAN BANK, a Montana banking 
corporation, BRN DEVELOPMENT, INC., 
an Idaho corporation, BRN 
INVESTMENTS, LLC, an Idaho limited 
liability company, LAKE VIEW AG, a 
Liechtenstein company, BRN-LAKE 
VIEW JOINT VENTURE, an Idaho 
general partnership, ROBERT LEVIN, 
Trustee for the ROLAND M. CASATI 
FAMIL Y TRUST, dated June 5,2008, 
RYKER YOUNG, Trustee for the RYKER 
YOUNG REVOCABLE TRUST, 
MARSHALL CHESROWN, a single man, 
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THORCO, INC., an Idaho corporation, 
CONSOLIDATED SUPPLY COMPANY, 
an Oregon corporation, THE TURF 
CORPORATION, an Idaho corporation, 
WADSWORTH GOLF CONSTRUCTION 
COMPANY OF THE SOUTHWEST, a 
Delaware corporation, POLIN & YOUNG 
CONSTRUCTION, INC., an Idaho 
corporation, TAYLOR ENGINEERING, 
INC., a Washington corporation, 
PRECISION IRRIGATION, INC., an 
Arizona corporation and, 
Crossclaim Defendants. 
STATE OF IDAHO ) 
) ss. 
County of Kootenai ) 
I, Steven C. Wetzel, after first being duly sworn, depose and say: 
1. I am one of the attorneys for Defendant ACI Northwest, Inc. in the above-entitled 
case. I make this affidavit voluntarily, based upon personal knowledge and am competent to 
testify as to all matters contained herein. 
2. Attached hereto as Exhibit "A" is a true and correct copy of Exhibit 10 to the 
deposition of Mark Hendrickson taken on September 6,2011. 
3. Attached hereto as Exhibit "B" are true and correct copies of pages 1,24-27,32-
39, 104-107, 112-115, 136-143, 160-163, 168-171, and 212-215 of the deposition of Mark 
Hendrickson taken on September 6, 2011; 
4. Attached hereto as Exhibit "C" are true and correct copies of pages 1, 268-311 
and deposition exhibits 50-53 of the deposition of Kyle Capps taken on March 22,2011. 
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5. Attached hereto as Exhibit "D" are true and correct copies of pages 1, 74-77, 82-
89, and 110-113 of the deposition Leon Royer taken on August 17, 2011 and September 22, 
2011. 
6. Attached hereto as Exhibit "E" is a true and correct copy of Exhibit 5 to the 
deposition of Mark Hendrickson taken on September 6, 2011. 
7. Attached hereto as Exhibit "F" are true and correct copies of pages 1, 10-29 of 
the deposition of Marshall Chesrown taken on June 23, 2010. 
8. Attached hereto as Exhibit "G" is a true and correct copy of a Fidelity National 
Financial July 22,2011 press release. 
~ 
Subscribed and sworn to before me this /~ day of November, 2011 . 
• 
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CERTIFICATE OF MAILING AND/OR DELIVERY 
I hereby certify that on the ____ day of November, 2011, I served the foregoing 
document upon: 
U.S. Mail, Postage Prepaid 
Hand Delivered 
Overnight Mail 
Facsimile: 509-838-1416 
~ jk@winstoncashatt.com 
../ nisserlis@winstoncashatt.com 
f- etellessen@winstoncashatt.com 
u.s. Mail, Postage Prepaid 
Hand Delivered 
Overnight Mail 
Facsimile: 208-385-5384 
ra 
u.s. Mail, Postage Prepaid 
Hand Delivered 
Overnight Mail 
Facsimile: 208-773-1044 
U.s. Mail, Postage Prepaid 
Hand Delivered 
Overnight Mail 
Facsimile: 208-667-8470 
Nancy L. Isserlis 
Elizabeth A. Tellessen 
Winston & Cashatt 
250 Northwest Blvd., Suite 107 A 
Coeur d'Alene, ID 83814 
Attorneys for American Bank 
Randall A. Peterman 
C. Clayton Gill 
Moffatt Thomas Barrett Rock & 
Fields, Chtd. 
101 South Capitol Blvd., 10th Floor 
P.O. Box 829 
Boise,ID 83701-0829 
Attorneys for American Bank 
Charles B. Lempesis 
Attorney at Law 
201 West Seventh Avenue 
Post Falls, ID 83854 
Attorneys for Thorco, Inc. 
Edward J. Anson 
Witherspoon Kelley Davenport & 
Toole 
608 Northwest Blvd., Suite 300 
Coeur d' Alene, ID 83814-2146 
Attorneys for The Turf Corporation, 
Wadsworth Golf Construction 
Company and Precision Irrigation, 
Inc. 
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~ U.S. Mail, Postage Prepaid Richard D. Campbell Hand Delivered Campbell Bissell & Kirby, PLLC 
Overnight Mail 416 Symons, Building 7 
Facsimile: 509-455-7111 South Howard Street 
gmadrigal@camgbell-bissell.com Spokane, WA 99201-3816 
rcamgbell@cbkla~ers.com 
Attorneysfor Polin & Young 
Construction 
~ U.S. Mail, Postage Prepaid M. Gregory Embrey 
Hand Delivered Witherspoon Kelley Davenport & 
Overnight Mail Toole 
Facsimile: 667-8470 422 W Riverside Ave., Suite 1100 
Spokane, W A 99201 
Attorneys for Taylor Engineering, Inc. 
~ U.S. Mail, Postage Prepaid John R. Layman 
Hand Delivered Layman Layman & Robinson, PLLP 
Overnight Mail 5431 N Government Way, Suite lOlA 
Facsimile: 509-624-2902 Coeur d'Alene, ID 83815 
wahonen@lamanlawfirm.com 
jrlayman@laymanlawfirm.com Attorneys for BRN Development, Inc., 
BRN Investments, LLC, Lake View A G, 
BRN-Lake View Joint Venture, The 
Roland M Casati Family Trust, Dated 
June 5,2008 
< U.S. Mail, Postage Prepaid Douglas S. Marfice 
Hand Delivered Ramsden & Lyons, LLP 
Overnight Mail 700 Northwest Blvd. 
Facsimile: 208-664-5884 P.O. Box 1336 
firm@ramsdenlyons.com Coeur d'Alene, ID 83816-1336 
Attorneysfor Ryker Young Revocable 
Trust 
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LOAN APPROVAL and INSTRUCTIONS 
AMERICAN BANK, Branch: Bozeman West Personal Banker Code MSH 
U New Customer, - walk in the dOM ~ Existing Customer, -new Loan 
o New Customer, - solicited by Lender 
o New Customer, • referred by: 
eRE Concentration: Yes 
Property Type: C: Development of Land Only 
NelWorth: B: Guaranlor(s) 
levera e :W k Borrower 
Name of Ilorrower(s) 
BRN Development, Inc. 
Mailing Address , City 
PO Box 3070. Coeurd'Alene,ldaho 83816 
Physical Location Address 
18 miles SQulhwest of Coeur d'Alene, Idaho 
o 
}It 
Slate 
Existing Customer. - rewrite existing loan 
Existing Customer, - rewrite with new money. 
New money is: -ZXEC:! i)r:'JO-
lfYes, the following must be completed: 
Net WOrlh Values: 6: > 50 MM 
levera e Values: 5: > 3.0 
Loan Dale 
212107 
,Zip Home Phone 
N/A 
NewCusIooler I~ n I ~ P.nnm~p Federal Tax 10 No. I Sodal Security No.1 Social Security No 20-4649319 Guarantors attached No.2 
Identification for Indivlduals NewCusI Identification for Business Entity (copy needs 
FInancial statement Method oblalned) 
registered articles 
OFAC Inquiry: I2!l Yes By Man Business Description 
Resul1s: satislac!O<y real estate development 
Amounl of Loan NewlRe I Sec I Unsee I I Call Rpl Code $15,000,000 new Secured /<3 1A New 
TennofLoan RepaymentTerms AIStPaymenlOala MafllrilyDale Interest Payable 
onayear interest mos., 3J2I07 212108 Monthly 
designated release 
prices, prin. @ 
mattJritY 
Rate I Index + Vari Floor I Ceiling I Change Frequency Tied to I CUlTenllndex I Loan Fee 
WSJ Prime ~ 1/2% N/A NlA with prime prime 8.25% $75,000 
, . #. ';!: ;:'::" : DOGuments Req Rae Documents . ',. 
FEES Credit Application 0 0 Note, Single Advance 
Finance Paid Jlldividual Fl/lIlIlclal LJ U Note, Mu:.::nr.vance 
d Stalement , I! • 
Origina!ipn $20,000 Agriculture Financial 0 0 DlsbursementAuthorizatioq $75,000 Slatement 
liUe Insurance Ag PJQjeclions LJ LJ Notice of Final Agreement 
Appraisal 
25.000 
$25,000 Tdle & Registration U 0 Guarantees 
MrS/DOT Insurance 0 0 Security Agreement 
! 
,f 
CIFNumber 
BOO2992 
Business Phone 
208.665.2005 
BOITOW8r Location 
Code 16 
Financial Simi Oala 
11-1-06 
10 Copy Enclosed 
No 
COlla, ... 1 Localion 
Cod. 16 
Purpose Code 
11 
CollateJal CQde 
22 
Risk Rating 
4 
Req Ree 
U U 
~ Ll 
0 0 
0 0 
LJ .0 
0 U 
Assignment Appraisal 0 0 Security Agreement Addendum 0 10 
" uee TJIIe Inswance Policy 0 0 uec Financing Statement U !U 
TdlB RegI.IraUon Deed ofTlUSl 0 0 Assignment of Deposit Account 0 0 
COS Mortgage 0' 0 Collateral Agreement U U 
Flood CGfIiAeation Business Loan Agreement 0 U Colialetal Receipt 0 0 
COUpon Book ASset Based Loan U Agreement U 
Siock I Bond Power 0 ILl 
W-g Construction Loan 0 
_~ent 
0 Regulation U Statement (U-1) U 0 
Sellers Interest /lSSignment 0 0 Subordination Agreem"nt 0 O. 
BlJ)'ers Interest /ISS/gnmen! 0 0 Credit Report U U 
Flood Certification U 0 Lien Search 0 0 
Resolution U U Credit ute Insurance 0 10 
0 0 Date of Birth 
A1]'!t\bY: Note Signer(s) or Officer(s): 
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LOAN APPROVAL and INSTRUCTIONS 
/ 
cono~ Addillonal Provisions: 
COnIillll1S~U Special Instructions: LoanPoIicy7 Excepl for Participation Agraement. alliean documents prepared by Da\ljd Chisholm. 
DYes I8l No. If No, Mitigation must be Cashiers Check:: U DeposIt 0 Loan Payoff: 0 Other. 0 
attached and approved. 
Cashiers Check: 0 Deposl!: 0 LoanPayol!: 0 Other. U 
Received: Pllnted: I RelllSJon Date: Documents Ptepared by. Saved Under# J ..... ry 10. 2007 
I 
-/ 
, 
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LOAN APPROVAL and INSTRUCTIONS 
II 
II STANDARD ClUroIT DISPLAY 
Borrower: BRN Development, Ina. Date: February 2, 2007 
Guarantors: Marshall R. Chesrown, SS 
Address: 
Taxpayer ID: 
Black Rock Development, Inc. TIN 24899 
PO Box 3070, Coeur d'Alene, 
20-4649319 
Idaho 83816 
Type of Business: Rea1 Estate Development 
Mark Hendriokson Officer: 
Proposed :Risk 
Rating: 
Loan Purpose: 
4 
II 
To provide a $15,000,000 Revolving Line of Credit which may be used for 
(1) general operating expenses, {2} the construction of infrastructure, a 
golf course{s) and an equestrian center, and (3) the return of capital to 
the investors related to the project known as Black Rock North (the 
"Project"). The initial loan advance is estimated to :be $7 / 650 I 000 and 
will be used to cover the following: 
Pay-off American Bank loan 
#6405989 to BRN Development 
Pay-off American Bank loan 
#6405812 to Robert Samuel 
Construction Advance 
$3,150,000 
$2,500,000 
$7,650,000 
The loan participant involved in this financing (collectively referred to 
as "BankY ) and their respective loan amounts and percentages are as. 
follows: 
American Bank 
The Jackson State Bank & Trust 
Total 
Transaction Summary: 
$ 0,500,000 
f 8,500,000 
$~5/OOO/000 
43.33%-
56.67% 
100.00% 
Marshall Chesrown is the owner/developer of a real estate development 
known as The ClUb at Black Rock. The ClUb at Black Rock was recently 
ranked as the 11th :best golf course connnunity in the United States by 
Golf Week Magazine. Intending to leverage the success of The Club at 
Black Rock, Marshall Chesrown and minority partner Bob Samuel :began 
acquiring property for the development of a similar project, to :be known 
as Black Rock North. To that end, five separate land parcels were 
acquir~d principally over the past three years totaling l,OO~ acres. On 
August 15, 2006, the ownership of four of the five parceJ.s was 
transferred to BRN Investments, LLC. The remaining parcel was purchased 
by Borrower. The total purchase price of the property was ~16,522,625, 
or about $16,506 per acre. In October 2006, the ownership of the four 
parcels was then transferred from ERN Investments, LLC to Borrower. 
3 
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LOAN APPROVAL and INSTRUCTIONS 
Mr. Chesrown has a history of successful business ventures, inclusive of 
real estate development. Marshall has maintained a borrowing 
relationship with American Bank since May of 2005 with current 
commitments totaling nearly $8.6MM. In that time, Marshall and American 
Bank Chairman/CEO Bruce Erickson have become well acquainted. In 
recognition of the foregoing and the Bank's financing involvement in 
similar developments, Marshall requested the Bank consider finanCing the 
Project. 
Mr. Chesrown's objective in the structuring of real estate transactions 
includes the minimization of tax obligation. This is achieved by forming 
an entity (the investment entity) for assembling and acquiring properties 
for development. When the property is set for development, a new entity 
(the development entity) is formed to (l) purchase the land from the 
investment entity at its then appraised value and (2) to develqp and sell 
the project. A note between the investment entity and development entity 
in the amount of the purchase price is created, the repayment of which is 
triggered at such time the development entity sells a lot. Accordingly, 
the majority of the project income is recognized in the investment entity 
on a capital gains basis rather than in the development entity on· an 
ordinary income basis. 
Black Rock North will be an upscale residential development with an 1B-
hole golf course with a 27,500 square foot clubhouse, equestrian center, 
kids' camp, and other recreational imprOvements. Profits from the Project 
are estimated at $42MM. Though slowing, current local and national market 
trends appear supportive of the project. For further detail, please 
refer to the discussion on pages 11 through 14. 
The Projeot's golf contractor is Wadsworth Golf Construction Company, who 
is internationally well known for its expertise. The infrastructure 
contractor is ACI Northwest Inc. ("ACI"), who acted in similar capacity 
for The Club at Black Rock project. 
(1) 
52+ 
the 
Equity for the Black Rock North project comes in three forms: 
traditional contributed cash equity of $5,115M, (2) the pledging of 
lots valued at approximately $25MM as collateral, and (3), 
subordination of $38,B44M note between Borrower and BRN Investments, LLC. 
The maximum loan amount available to the borrower will be subject to a 
Borrowing Base, which is more fully discussed in the Loan St;ructure 
section below. Customary financial covenants and minimum sales 
requirements will also be established. Though the project is expected 
to run through 2016, the Bank is expected to be paid in full in 2009. 
Preliminary plat for the Project has been approved. Final plat approval 
'for Phase I is expected in the second quarter of 2007. 
I 
Golf and Social memberships are non-equity memberships owned by The Club 
at Black Rock, which is solely owned and operated by Marshall Chesrown. 
Buyers of property have the right, but are not required to purchase a 
membership. Golf memberships will start at $125M. 
Marshall Chesrown and Black Rock Development, Inc. will fully guaranty 
the loan. :Mr. ches;rown shows a net worth at cost of $43MM and a net 
worth at market of $2040MM. Free annual cash flow approximates $lOMM. 
Sources & Uses throughout expected project life: 
Source: Senior Debt 
Amount Funded by Borrower 
Related Party Transaction* 
$ 45,000,000 
41,262,252 
38,844,000 
4 
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Total Sources 
Hard Costs 
Soft Costs 
Related Party Transaction* 
Total Uses 
63,625,000 
22,637,252 
38,844,000 
$125,lq6,252 
~Bo=ower purchased the majority of t:1:te land to be used for t:1le project from BRN 
Investments for :its appraised value under a seller ca:ay-back note of $30,192,500. The 
a:forement:.io.ned noca between JlRN Investments, LLC and .BRN Developllleot:, 3:1J0. ("':SOrrowerH ) 
w.ill be fully subord:l1Jate to the Bank debt; proposed bere.i1J. 
Variance to Loan Policy: 
1. Policy discourages speculative real estate finance. 
2. Policy discourages out of area real estate proj ects. 
Nature of Borrowing Entity: 
BRN Development, Inc. IS-Corp.) was formed for the purpose of purchasing 
and developing the subject property. The company is owned 80~ by 
Marshall Chesrown, who will act as President, and Bob Samuel {20t}. 
Marshall and Bob have successfully partnered in other ventures. Their 
relationship and familiarity with one another is considered strong. 
Subordinated Debt: 
In relation to Mr. Chesrown's real estate investment: entity formation 
structures which are tax driven (see Chesrown financial analysis on page 
1S), certain liens have, and will be placed on Collateral. The notes 
described below will be subordinated t<;l Bank debt. Moreover, payments 
under the respective notes will not be permitted until Bank debt is fully 
satisfied: 
1. A note to be executed between BRN Development, Inc. (Borrower) and 
BRN Investment, !.Le, in the amount of $30,lSl2,500 which requires 
$132,500 per lot sold in the Black Rock North, payable upon the 
sale of each lot. 
Developer Background: 
Marshall Chesrown was born and raised in Spokane, Washington, located 
approximately 15 miles northwest of Coeur d' Alene, Idaho. In 1976, 
Marshall started his career in the automotive industry. After holding 
several management positions, Marshall became the youngest Toyota dealer 
in the United States. In 1966. Marshall began building Chesrown 
Automotive Group. In 1997 Narshall sold his auto group, consisting of 11 
franchises, to what. is now kpown as Auto Nation, reported~y the largest 
group of car dealerships in the United States. 
In 2001, Marshall released lots for sale in the Club at Black Rock, the 
development directly adjacent to Black Rock North. Of the 350 lots 
originally offered, approximately 50 remain. Sales revenues from January 
1, 2004 through September 30, 2006 total $76, 375M. Golf and social 
memberships have generated in excess of $40MM in revenues. 
Marshall has developed several properties. 
development include: 
Current properties under 
• Legacy nidge- Providing small town living with city accessibility, 
this gated community sits atop the foothills overlooking Liberty 
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LOAN APPROVAL and INSTRUCTIONS 
Lake in Washington and consists of ~,500 acres and approximately 
3,000 residential units. 
• :rho Ridge at cougar llay- Marketed as a nature lovers dream, this 
community is situated on a hillside just minutes from downtown 
Coeur d'Alene with most home sites possessing views of the Lake. 
• Rivers Edge- A gated community consisting of just 22 waterfront 
homes on the Spokane River. These homes each have a private boat 
slip providing immediate access to beautiful,Lake Coeur d'Alene. 
• llellerive- Located in the Riverstone Development, this community 
will consist of approximately 400 residential units along with 
limited retail. A mixture of free standing homes, condominiums 
and lofts will overlook a public boardwalk along the shore of the 
Spokane River. 
• The Ridge at Sun-up-Bay- This gated community has oversized estate 
lots which contain fine views of Lake Coeur d'Alene. With 1ake-
frontage as well as lake views each of these home sites will have 
their own private boat slip. 
• Kendall Yards- Planned around the "urban village" ideas of work, 
live and play, this undertaking will feature approximately BO 
acres of residential, retail and public plazas along the north 
bank of the Spokane River in the heart of downtown Spokane. It 
will consist of 2,600 residential units and one million square 
feet or retail/commercial space. 
Source of Repayment: 
primary: 
Sale of land/lots. Upon the sale of a parcel or unit, the 
Loan Amount shall permanently reduce by the Release Price 
which corresponds to the sold parcel or un.it, as detailed 
below. The parcel and unit portion of the schedule was 
extracted from pages 52, 53, 54, 78 and 79 of the Cushman & 
Wakefield of colorado, Inc. appraisal dated December 4, 
2006. 
Number 
of, Release Price Release Price 
Parcel Units per unit per acre 
A 40,00.0 
B 30,000 
C 20,000 
I 8 .95,051 
II 21 83,283 
III 26 83,896 
IV P4 27,061 
1 24 124,644 
2 22 151,897 
3 4 260,000 
4 12 199,870 
5 11 114,532 
6 32 229,553 
7 4 212,914 I 
.9 17 155,117 
10 ~7 J.56,224 
:1.1 11 J.53,090 
12 17 122,13B 
6 
lDS\ AB003235 
I( 
! 
if 
I 
secondary: 
Tertiary: 
·······i 
J 
LOAN APPROVAL and INSTRUCTIONS 
13 10 134,815 
14 4 3.53,375 
15 5 114,400 
16 16 147,784 
Total 325 
Bulk liquidation of collateral. 
Guarantor support. Marshall Chesrown's net worth at cost 
is $43MM and at Chis estimation of) market, $240MM. Please 
see guarant9r section for detail. 
Credit Accommodation: 
Proposed 
Eon-ower 
Commitment 
Outstanding 
~e 
Rating 
Purpose 
Proposed 
llRN Deve~opment, Inc. 
$15,000,000 
-0-
RLC 
4< 
To provide funds for genera~ operating expenses and the 
deve~opment o£ a :1.,001 aore 903.£ course and equest:rian 
cOlXllll1ll1it.y J.ocated about 19.5 miles southwest o£ Coeur 
d'Alene Idaho known as B~ack Rock North (the "Projectn ), 
and for the return of capital to :investors. 
primar.y Repayment 
secondar.y 
Repal"lOOnt 
Origination 
Amount 
Bulk sa3.e 
Sale o£ /land3.ots 
of col~ateral/performance of guarantors 
$45,000,000 
O:r1ginal Dace 
Loan NllIllber 
Maturi ty Date 
Amortization Monthly interest with 
2/2/07 
TBD 
J.2 months 
principal at maturity. Loan 
Collateral 
Rate 
pees 
Billing Cycle 
Comments 
Collateral: 
prinCipal reduces pursuant to !:erm5 in repayment section. 
A first lien position On the Black Rock North project 
(approximately 1,001 acres). 
WSJ Pr:l.nle Rate + 1/2 lis 
$75,000 
Monthly 
Documents to be prepared by Dave Cbisholm of Christian 
Samson Jones & Chisho3.m 
1. A first mo;rtgage position on all real property, 
improvements· and fi:xtures owned hy the Borrower on the 
property comprising the Project. This mortgage will 
include approximately 1,001 acres. An appraisal 
prepared for Mr. Chesrown values this property on an as-
is basis at $4lMM. 
2. All accounts, inventory and general intangibles •. 
3. All water r;ghts, water supply contracts, water 
agreements. water drilling rights, land owner and or 
governmental approvals, easements, licenses, permits, 
leases. and/or any other permits now or hereafter held 
or owned by Borrower to develop, operate and supply the 
water and sewage disposal needs of the Project. 
7 
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4. All plans, specifications, permits and other such items 
related to the Project. 
S. All other personal property collateral now owned or 
hereafter acquired. 
Dean Paauw of Cushman Wakefield, a recognized expert appraiser in resort 
and club valuation valued the property at $20,000,000, thus producing a 
LTV of 75%. The appraisal is thorough, complete and applies reasonable 
sales comparisons in the local and regional market. 
Project Description: 
The Black Rock development is a l,OOl-acre tract of rolling hillside on 
the north and south sides of Loffs Bay Road, approximately 18 highway 
miles southwest of the City of Coeur d'AJ.ene, in northwest Idaho. The 
irregularly shaped tract has good access, being approximately 2 miles 
east of Highway #95. The subject site is severed by Loffs Bay Road. The 
property is approved for a residential Planned Unit Development (PUD) 
consisting of an lB-hole championship golf course including a 27,500 
square foot clubhouse and maintenance facility, executive (par 3) course, 
equestrian center, and kids camp. 
The preliminary development plan indicates a total of 325 residential 
units. A total of the ~9B single-family detached lots will range in size 
(average) from 0.93 acres to 11.0 acres. The remaining 127 residential 
units will be designed for cluster housing (~ero lot line development), 
town homes, and condominiums. The average site area for these units is 
0.20 acres to o.as acres. 
The initial infrastructure construction will include the extension of 
utilities, interior roads, and the golf course grubbing. Construction 
related to these items began in October 2006. The first lots will likely 
be available for sale in early spring 2007. The sell-out period is 
estimated at nine years-with annual sales ranging from 35 the first 
twelve months to a high of 50 lots per year in 2009 through 2014-before 
slowing to 10 lots in the final or ninth year of the project. This 
absorption of lol:s modeling is conservative when comparing the sales 
volume of the two best comparable projects- Black Rock and Gozzer Ranch. 
Black Rock system, 
The proj ect will 
tanks which will 
160 gallons per 
The Project's sewer system will tie into the existing 
which was designed to handle the increased capacity. 
contain four 150,000 gallon strategically placed water 
be fed by two wells which are capable of generating 
minute each. 
Golf Course: 
Tom Weiskopf was selected as ,the golf course architect and the course has 
been routed through the project. The executive - Par 3 - has not been 
contracted for design nor has the golf course contractor been selected. 
The golf course traverses throughout the site consisting'of approximately 
195 acres, while the Par 3 course will locate on 40 acres. Other support 
buildings on site include a clubhouse, and a maintenance building and 
weather shelters/restrooms. There will be extensive water features 
throughout the course - budgeted at $2,000,000.00. 
The owners have obtained a permit to draw water from Lake Coeur d'Alene, 
reporcedly more than enough to irrigate the golf course and common area 
landscaping. The ability to assign this permit will be discussed. 
In December 2003, the Club at Black Rock (existing course1 received the 
Award as the "Best New Private" golf course by Golf Digest. Having the 
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availability of 36 holes (plue Par 3} for play is a major advantage over 
similar second home project in the western section of the United States. 
The purchasers of the units in. the Black Rook Norch will have the 
availability of play on the existing Club at Blaok Rock, as will the 
existing ownership have the right to play the new course and Par 3 at 
Black Rock North. 
Other Site Amenities: 
The final plans for the equestrian improvements have not been finalized. 
There will be an indoor arena, outdoor arena, and 2 - 20 stall barns, to. 
be constructed based on demand. The center will be bordered and 
partitioned by pre-fabricated white vinyl fencing. The site will include 
horse trails and hiking paths extending into the original Black Rock 
project. 
The kids camp will include a 4,000 square foot building designed for 
numerous recreation uses. It will be located adjacent to a small lake 
with a dock extension allowing limited boating. 
There will be an electric controlled main gate leading to the clubhouse 
access roadway and two smaller electric gates to the north servicing the 
northeast and east sections of the development. 
In summary, the Black Rock North development will be family oriented and 
provide a variety of recreational activities. The construction of the 
improvements will be similai-iIT-quality to the original Black Rock Ranch. 
A satisfactory geotechnical analysis of the property was prepared by 
Strata Geotech. 
contractor' 
Golf COurse: 
Wadsworth Golf Construction Company is building the Torn Weiskopf designed 
golf course. Wadsworth is a full service, professional construction 
specialist with significant expertise and is known for delivering the 
project on time and within budget. Wadsworth began operations in 1958 
and since that time has built over 680 golf courses in 44 states. The 
company has received numerous awards, having built numerous top 100 golf 
courses as designated by Golf Digest. 
Contractor 
Infrastructure: 
ACI Northwest Inc. ("ACI") has been in the earth moving business for over 
15 years. The company is well diversified in its experience, however 
since 19.9.9 has been engaged in mostly subdivision work. Contract sizes 
in this regard range from $1.5MM to $lOMM. Mr. Chesrown employed ACI for 
infrastructure work on the existing Black Rock Development. 
Conversation with Don Adams, VP Washington State Bank (208.66? .2521) 
revealed that ACI has been a customer of the Bank for at least 10 years. 
He further stated that the company is profitable, maintains a revolving 
credit facility in the mid seven figure range and term debt in the high 
seven figure range. All accounts have been handled' satisfactorily. 
ACI is bonded by Great American. Conversation with Jim Majesky 
(509.535.917B) of Wolf, Majesky, and Rapp revealed an above satisfactory 
experience with bonding capacity of $i5MM on individua~ jobs and $30MM in 
the aggregate. Jim stated that the bond for this project has been 
approved subject to financing. 
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Both contractors appear to possess the expertise and financial 
wherewithal to fulfill their contracts. 
competition 
The development of the subject is targeted at second or vacation home 
purchasers. There are a limited number of master-planned projects in 
this area of Idaho that are comparable to the subject from a standpoint 
of heing residential sites within a golf course community. Nevertheless, 
below is a discussion of the five competitive projects: 
Gozzer Ranch Golf & Lake Club 
The most relevant project is the on-going development of GOzzer Ranch 
Golf & Lake Club hy. Discovery Land on the east side of Lake Coeur 
d'Alene. The 645-acre golf course/residential designed community 
recently opened the third of three phases. Since opening Phase I in 
october 2005 and Phase II in May 2006, the project has sold over IBO lots 
for approximately $92MM. The infrastructure is still under construction, 
as is the golf course and other recreational amenities and support 
facilities. The plan indicates an 18-holf? golf course designed by Tom 
Fazio and there will be a number of town home and condominium units. The 
project also has access to over 150 boat slips at Arrow Point Marina. 
American Bank has arranged financing for this project. 
Iron Borse Country Club 
This development was one of the first projects in the Montana-Idaho 
sect.ion of the country. It was developed :by Discovery Land Company, the 
same entity that is developing Gozzer Ranch. The SOO-acre project hegan 
development in 1995 and consists of 26"4 single-family detached lots and 
50 cahins. The focus of this project is a Tom Fazio IS-hole golf course. 
The project is situated at the base of Big Mountain Ski Resort and just 
above White Fish Lake with Flathead Lake located nearby. Nearby towns 
include White Fish and Kalispell, where there is a regional ai~ort with 
five regional and national carriers. 
To date, they have sold all but 12 sites and there are 40 sites on the 
re-sale market, The sites range in value from $200,000 to $3,800,000, 
The lots range in size from 0.4 acres to over 13 acres. Residential 
housing is typically priced from $1,500,000 to $5,800,000. 
American Bank arranged financing for this project. 
1'amarack Resort:: 
This resort opened in 2003 and has been successful in selling lots I town 
home/condominium units, and -other real estate product. The 3,600-acre 
project is located 90 miles nort.h of Boise, Idaho at the base of Tamarack 
Mountain (skiing) and above the' shoreline of Lake Cascade. There are 
1,500 acres of private holdings and 2,100 acres (ski area) that are 
public. The- project includes over 2,000 single-family lots; with 500 
sold to date at prices from $900,000 to $1,000,000 for an acre site 
(typical) . There are also developments of turnkey units (2, BOO SF 
single-family detached) at $500.00 per square foot and condominiums 
selling for approximately $1,000.00 per square foot. Within 3 months, it 
is estimated that 100,000 square feet of retail and service space will be 
available. construction will soon begin on a Fairmont Hotel and 
conference facility. There are a number of services including a grocery 
store, fire station, medical center and small education facility. It was 
reported that values have increased 100% since the initial sales program. 
Recreational facilities include an 1B-hole championship golf and Par 3 
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course(s} designed by Robert Trent Jones IIi snow skiing, snowmobiling, 
horse riding stales, walking and bike trails, boating and fishing on Lake 
Cascade. 
Charbonneau Golf & Lake Club 
A fourth project was presented to the Kootenai county Board of 
. commissioners on July 27, 2006 and their request;: for approval of the 
project was denied. This ii? a major setback for this potential 
competition, and as a result, we believe that it will not be forthcoming 
as a legitimate competitor as a second home/golf community. 
Stock Fa:r:m 
The Stock Farm was developed by Winchester Development in conjunction' 
with Charles Schwab and is located in Hamilton, Montana, approximately 
200 miles southeast of Coeur d'Alene. The project is located on 2,600 
acres and includes 93 large residential tracts ranging in size between 
5.0 and 35.0 acres, and 30 hand-hewn log cabins. The number of remaining 
tracts is unknown. 
National Housing 
Market Summary: 
The years 2003 through 2005 were record years for the national housing 
market; however, 2006 has shown a significant and fairly rapid s~owdown 
due in part to rising interest rates, rapid increases in construction 
costs, unsustainable appreciation levels and overbuilding. While still 
historically low, mortgage rates have risen about one percentage point 
since their low point a couple of years ago. Long-term mortgage rates are 
expected to remain relatively stable. 
However, the housing market's 'landing', so far, is much harder than 
anticipated. The National Association of Realtors (NAR) is reporting that 
median home prices in August dropped l.7 percent, which was the first in 
more than l1 years. A second drop of '1.6 percent occurred in september. 
Some housing experts are warning that prices could continue to fall. The 
greatest declines, according to a Moody's Economy. com, will be in 
southwest Florida, and metro areas in California, Arizona, Nevada, and 
Washington, D.C. 
Hanley Woods releases various housing-related indices monthly. We have 
included the more applicable recent statistics below. 
Months of New Home r 
Inventory (Seasonally Adjusted) 
MOST RECENT STATISTIC; 6.6 Mos. 
GRADE c-
PERIOD COVERED: Aug. 2006 
Date Released: 9/27/06 
S/06 7/06 6/06 8/05 
New Home Inventory (000) 569 564 567 477 
Months of Supply 6.6 7.0 6.3 4.6 
Months of Suppll:: by Stage of 
Comj2letion 
Completea 1..7 1.8 1.5 . 1.0 
Under Construction 
.L7. .!.:..Q hl ~ 
--Speculative (Completed + u/c) 5.4 5.8 5.l 3.8 
II 
--_._-------_ ...... ----------------
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~I Not Started 
TOTAL 
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6.6 7.0 6.3 
Source: Hanley Wood Market Intelligence 
.Q.:..[ 
4.6 
The number of new homes for sale increased 19.3 percent in August 2006 
versus a year ago, rising to 56-9,000 units from 477, 000 units. The 
relative months of supply increased to 6.6 from 4.6 from a year ago. 
The weakening is partly due to rising inventory levels, higher prices and 
slightly higher mortgage rates, although other economic factors are 
involved. With homebuyers' motivation still fueled in large part by low 
interest rates, sales activity will slowly moderate as high prices 
compromise the affordability advantages of low rates and as inflation 
eventually pushes long-term mortgage rates upward. The current 6.6 months 
of supply is well above the 4.0 average of- the past 3 years, although 
sales and supply rates tend to fluctuate on a month to month basis. 
N:ew home sales for August 2006 versus the previous month and the two 
previous Augusts are shown in the following chart. 
New Home Sales: 
B/06 '2.!.M ~ §.fl!! 
United States 
Sales (OOO) l,050 1,009 :1.,271 1,175 
% Change 4.1% (17.4%) (10.6%) 
South Region 
Sales (000) 5B2 524 648 551 
% Change 11.1% (10.2%) 5 •. 6% 
West Region 
Sales (000) 22B 277 349 339 
% Change (:1.7.7%) {34.9%} (32.7%) 
Midwest Region 
Sales (000) 156 139 194 220 
% Change 12.2% (19.6%) (29.1%) 
Northeast Region 
Sales (000) 84 69 80 65 
% Change 21.7% 5.0% 29.2% 
* Source: The Nationa~ 
Association of Realtors and 
Hanley Woods Market 
Intelligence I 
New home sales in August were down l7.4 percent from a year ago and down 
10.6 percent from two years ago. On a regional basis, the August 2006 new 
home sales showed a 34.9 percent decline from a year earlier in the 
Western region and down 32.7 percent from two years ago. The Western 
region, dominated Py Arizona, California and Nevada, is obviously being 
hit the~ardest of all regions in the U.S. 
High Net Worth 
Individual lENNI) Market: 
High Net Worth Individuals ("llNWI") are likely project buyers. High Net 
worth individuals have investable assets from $5 to $30 million, and 
Ultra High Net Worth individuals have investable assets over $30 million. 
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Estimates from Spectrem Group's recent report indicate that there are 
approximately 8.3 million 'millionaires' and roughly .930,000 U.S. 
households with investable assets over $5,000,000 (pentamillionaires). 
The estimated number of new U.S. millionaires in 2005 grew by 800,000 
alone (10.7 percent), indicating a growth rate which is more than 10 
times the rate of population growth in the U.S. 
A big part of the second home boom is related to the aging of baby-
boomers into the UPPt?r income levels and also ·the continuing wealth 
transfer, between generations. According to the Social Welfare Research 
Institute at Boston college, projections are for between $41 and $136 
trillion in wealth to be transferred between 2000 and 2050 in the U.S. 
Much of this wealth will be donated to charitable organizations and be 
used to pay estate taxes. However, between $24.6 and $65.3 trillion is 
forecast to be passed on to heirs. This should result in a growth rate 
of HNWI's faster than the rate of household or population growth. This 
is important, because studies have shown that baby-boomers inheriting 
wealth are more likely to purchase a second home. 
Another major trend affecting inland communities, particularly less-
expensive scenic towns, has been the housing price boom along the coastal 
regions. According to Fortune magazine, the hugest gains in real estate 
prices since 2000 have heen in the 30 predominantly coastal cities that 
encompass over 100 million people. Coastal residents have heen \ cashing 
out' while prices in their markets are sky high. 
Idaho Economic 
summary;: 
Aooording to Moody' Economy. com, the Idaho economy continues to expand at 
a pace well ahead of ' the national average. The strongest payroll gains 
are coming by way of financial services and leisure/hospitality. As a 
result of the economy's strong perfo~ance, the state's unemployment rate 
remains low at just over 3.5%. 
Housing market conditions remain strong, though the market is easing with 
rising interest rates. While strong economic and demographic trends 
reduce the risk for sharp house price correction, there are some downside 
risks emerging as new inventory is outpacing .the rate of household 
formation. 
coeur d 1 Alene 
Idaho Sununary: 
The significant growth in Kootenai County's economy is due to its 
diversified manufacturing base, expanded tourism sector, and growth in 
the number of call centers. Tourism and population growth have fueled 
growth in the construction and tourism sectors, as well as in health 
care, service businesses and government agencies. The 2000 Census for 
both Spokane and Kootenai Counties shows the population exceeding 
500,000. 
The single-family market continues to be strong throughout the area. 
This is largely due to the fact that Kootenai county remains among one of 
the fastest growing areas of the state. 
Abundant recreational opportunities are available in the region and 
include, golf, tennis, hunting, fishing, and water sports, such as 
boating, water skiing, and swinnning on the nearby rivers and lakes. There 
are ~umerous federal, state, and city parks in the area that offer many 
park amenities and outdoor recreational facilities. A wide variety of 
winter recreation is available in the nearby mountains. 
Eased on this analysis, both the short-term and long term growth 
prospects appear good. 
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Notes outstanding: 
Borrower 
Marshall Chesrown 
Robert Samuel 
Total 
Borrower Financial 
Analysis: 
Note Number collateral 
6405811 Unsecured 
6405812 Unsecured 
1Imount 
3,500,000 
3,J..50,000 
$6,650,000 
ERN Development, Inc. balance sheet dated 11-01-06 is shown below: 
(000' s) 
current Assets 
Cash 
AIR. 
Total CUrrent 
Non-CUrrent Assets 
Land 
N/R Black Rock Dev. 
WIP 
Total Nan-CUrrent 
Total Assets 
Liabilities 
A/P- . 
Retainage 
Total CUrrent Liabilities 
Note BRN lnvestments* 
Note Bob Samuel 
Total Liabilities 
Capital 
Tot~l Liabilities and capital 
$ 15 
20 
41,350 
2,700 
3,231 
$1,049 
33 
38,844 
2,275 
*Note will be subo.rdinate to bank debt 
Total Capital 
Subordinated Debt 
Total Capital and Sub. Debt 
$ 5,n5 
38,844 
$ 35 
$47,281 
$47,3l6 
$ 1,083 
$41,11.9 
$ 5.115 
$ 8,126 
$43,959 
The :1.J.-l-06 pro-forma balance sheet shows the land which is to be 
developed at $41,350M with the corresponding note payable to BRN 
Investments. This note will be fully subordinate to the Bank. The note 
payable to Bob Samuel will be repaid with the initial loan draw. Debt to 
worth and minimum net worth covenants will be established. Please see 
Loan Covenant: section beginning an page 25. 
Guarantor Financial Analysis 
Marshall Chesrown: 
Marshall Chesrown has submitted to the Bank a detailed financial 
statement dated september 30, 2006, which is available in the credit 
file. The statement is presented on a book and a market value basis; 
the market value values were mostly determined by Mr. Chesrown using 
existing appraisals and comparable market: sales, subtracting debt and 
then applying a discount. Chesrown's direct debt is low in relation to 
the market value of his assets. 
When analyzing Mr. Chesrown's financial statement we found a significant 
level of inter-company receivables and debt {$85,964,963}. These 
primarily result from the formation structure of the various entities 
created for real estate development. This structure is consistently 
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applied to all of the real estate projects Marshall manages. in addition 
to the foregoing, Mr. Chesrown also will disburse capital in the form of 
loans to related entities in which he is not'lOO% owner. This process is 
deliberate and preoisely managed by Mr. Chesrow.n. 
By way of brief explanation, Mr. Chesrown creates an entity (the 
"Investment Entity") for acquiring and assembling properties [which may 
hold property for a 3-5 year period}. When the property is set for 
development, a new entity (the nDevelopment Entity") is formed to (ll 
purchase the land from the investment entity at its then appraised value 
and (2) to develop and sell the project. A note between the Investment 
Enti ty and Development Enti ty in the amount of the purchase price is 
created, the repayment of which occurs in concert with the sale of lot(s) 
by the Development Entity. The prinoipal objective is to reduce tax 
burden by recognizing income in the Investment Entity on a capital gains 
basis as opposed to recognizing income in the Development Bntity on an 
ordinary income basis. 
There is also $92MM of contingent debt in the form of project guarantees 
to various banks. We have carefully reviewed Mr. Chesrown's contingent 
debt by project and have concluded that contracted closings to occur over 
the next l2 months of $50MM not only retires a major portion of this 
debt, but also indicates the marketability of his projects. Please see 
Schedule V for detail of project debt and maturation Schedules. 
Chesrown's liquidity is adequate by way of existing cash, access to 
credit, and a proven ability. to generate income. His assets, dominated 
by real estate, are marked by an elevated level of quality and attention 
to detail which is apparent in the Black Rook brand. Real estate assets 
continue to convert to cash which are in turn reinvested into additional 
projects (Mr. Chesrown states that 8,000 units are in various stages of 
development). Marshall~s free cash flow ranges between $8.5MM to $lOMM 
annually and provides support to this credit. 
Mr. Chesrown's financial wherewithal supports his guaranty of this 
credit. 
1.5 
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A summary of Mr. Chesrown's statement follows: 
Book Value 
Liquid Assets 2,850,995 
Closely Held Entities 
Aviation 31.2,770 
Automotive 2,504,746 
Real Estate 29,875,466 
Total Closely Held Entities 32,792,982 
Other Assets 22,371.,29-4 
personal Real Estate 6,104,257 
Personal property 3,244,000 
Total Assets 67,363,529 
Personal Notes 24,270,688 
Total Liabilities 24,270,688 
Net Worth 43,092,841 
contingent Liabilities (outstanding 9-30-06) 
Inter-company Liabilities 
Bank Debt 
Total Contingent Liabilities 
The contingent liability shown above is presented via 
:fmancial statement. 
Liquid Assets ($2.9MM) 
Market Value 
2,850,995 
1,545,903 
5,604,746 
218,531.,633 
225,683,282 
22,37J.,294 
10,42.9,257 
3,244,000 
264,578,829 
24,270,688 
24,270,688 
240,308,141 
8S, %4,963 
92,976,894 
$178,940,857 
an attachment: to his 
Mr. Chesrown reports cash accounts at Idaho Independent Bank ($57M) and. 
Wells Fargo ($5M), and also keeps a nominal amount in a safe ($3M) • 
Altogether, these amount to cash of $76M. He has also invested in a 
private equity fund at Bear Sterns & Co. ($1.79MM), and has two Merrill 
Lynch accounts totaling $300M. The cash value of his life insurance is 
$690M. 
Mr. ehesrown has two revoiving lines of credit; one from Idaho 
Independent Bank {balance of $9. 9MM} and the other from Wells Fargo 
(balance of $1.5MM) that have served as additional sources of liquidity. 
Mr. Chesrown's liquidity is further strengthened by his ability to 
generate significant income (see "Income Statement" below). 
Closely Held Entities ($225.7MM) 
Mr. Chesrown's wealth is dominated in his majority ownership of several 
different business entities. JUthough mostly engaged in real estate 
development, a few entities are related to aviation (Black Rock Aviation, 
LLC which owns a hanger) and MOC Aviation, LLC (owns a Lear 60 jet). Mr. 
Chesrown owns a car dealership in Riverside, CA which he values (market) 
16 
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at $5.1MM. As previously stated, Mr. Chesrown's success in the 
automotive industry was the primary funding source for his entree into 
the real estate development business. 
Real estate related entities account for over 80% of the market value of 
Mr. Chesrown's total assets. These are mainly related to the Black Rock 
development, but also include value for several other projects that are 
currently underway. They include, but are not limited to, Legacy Ridge, 
The Ridge at Cougar Bay, Rivers Edge, Bellerive, Tlie Ridge at Sun-Up-Bay, 
and Kendall Yards, (please"refer to Developer Background). 
In recognition of the aforementioned structure, 
groups these related entities by specific project. 
the largest market values include the following: 
the narrative below 
Those entities with 
Black Rock 
Black Rock Development Inc. (Guarantor) 
Black Rock Development is a land development entity for various projects 
and serves as the corporate entity/office for all of Chesrown's projects. 
Its market value was determined by applying a 50% discount to the 
remaining lot inventory, construction in progress plus the net book value 
of the fixed assets. 
Book Value 
Market Value 
-$12,881,392 
$16,675,214 
For detailed financial analysis, please see Guarantor section. 
The Club at: Black Rock LLC 
The Club at Black Rock LLC 'owns and operates the golf club at Black Reck 
and will own and operate the golf club and equestrian center at Black 
Rock North. The existing course opened for play in July 2003. The 
composition and nature of its operations will likely result in a negative 
or low net worth with projected losses until 2008~ Operational deficit 
cash flow will continue to be funded by membership deposits until the 
break even point is achieved. 
Income Statement 
(000' s) ~2-31-04 ~2-31-0S 9-30-06 
Dues 1,131 1,436 1.470 
Total Revenue 3,3.40 3,072 3,120 
Operating Expenses (G,OS9) C7,~46) (5,520) 
Net Loss (3,719) (4,074) (2,400) 
Plus; Net Membership Deposits 5,887 3,582 3,060 
Depreciation I 855 1,181 747 
Actual Cash Flow 3,023 689 1,407 
Memberships: The current cost of a membership is $125M. Ther~ are 
currently 425 full memberships available at Black with 280, or 66%- of 
those memberships sold. One hundred forty five (145). or 44%-, remain 
unSOld. Un-sold memberships of 145 are designated below: 
Remaining lots 
Cottage Units* 
Village Units* 
Creek side Units* 
Total 
52 
36 
22 
35 
145 
"'Represellts memberships set aside for furure projects to be developed and so1.d. 
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Of the 280 sold memberships, 50 are classified as founding memberships. 
Founding memberships ($50/1 each) are g:r;anted the right to use the 
facilities without the obligation to purchase property. The Club has the 
right to issue 100 sports memberships; however, to date none have been 
offered for sale. sports memb!,!rships are entitled to use tennis, 
fitness, swimming and social facilities, and may play up to six rounds of 
golf per year. No sports memberships have been sold. 
Property owners have the option (if approved by the Club), but are not 
obligated to purchase a membership. In addition, memberships cannot be 
sold by the owner; rather upon resignation as a member, the Club must 
repurchase the membership for the greater of {l} what was paid for the 
membership or (2), 70% of the current cost of a membership. This amount 
will be refunded once the membership is resold. The resigned membership 
will be placed on a waiting list and will be reissued on a first-
resigned, first re-issued basis unless the member arranges for purchase 
of its membership. Every fourth membership sold will be a resigned 
membership provided there is a resigned membership available for 
issuance. 
Members pay monthly dues of $680. Management has projected the 
operational breakeven point at 383 (90%) memberships sold with monthly 
dues of $800. Breakeven is expected in 2008. 
Revenue also consists of dues and revenue from club related operating 
activities, such as the food, beverage and the golf shop. 
Operational losses have been substantial; however, are expected to clear 
in 2008. Until breakeven, operations will continue to be funded, as 
shown above, by funds generated from the sale of memberships. 
Balance Sheet 
(OOO'S) 12-31-04 12-31-05 9-30-06 
current Assets 586 694 2,367 
Net Property Plant and Equipment 25,554 24,820 23,512 
Total Assets 26,:1.45 25,787 25,205 
CUrrent Liabilities 8,900 356 525 
Mortgage payable Washington Trust 9,602 8,832 8,261 
Bank 
Club Membership Deposits 16,673 20,430 22,.950 
Total Long Term liabilities 30,638 32,907 33,23.6 
Members Capital 
Member's Contributions 30,893. 43,095 2,536 
Member's Distributions (37,507) (40,087) (1,297) 
Member'S (Deficit) (3,058) (6,43.0) (7,477) 
Net (LoSS) (3,719) (4,074) (2,399) 
Total Me~bers Capital (Deficit) (3.3,393) (7,476) (8,637) 
Total Liabilities and Capital 26,145 25,787 25,105 
Except for an $BMM note due to Mr. Chesrown at 12-31-04 which was 
subsequently retired, an adequate amount of liquidity exists to cover 
monthly operating expenses represented as current liabilities 
The majority of assets are found in the golf property and club house 
whic~ contains a corresponding mortgage to Washington Trust Bank. 
In addition to the aforementioned mortgage, total long term liabilities 
include club membership deposits. Club membership deposits represent 
funds paid for the right to use the amenities offered by the club. The 
membership deposits are refundable to the purchaser only after a 30 year 
period of un-interrupted membership in the club. This structUre is 
becoming quite popular as- current actuary schedules show that less than 
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5% of members will qualify for refunds. As such, membership deposits are 
used as a low cost financing source for, in this case, operational losses 
until breakeven is achieved. Though' anecdotal, applying 9-30-06 
Membership Deposits of $22,950M to the 5% refund rate suggests that 
$l,148M of these funds will be returned after 30 years. 
Other long term liability at 9-30-06 is a land note payable to the owners 
of $2.6MM. The prooeeds of this loan were used t9 purchase the 72 acre 
parcel to be used in the development. This note will be repaid at 
closing. VI ease see Vurpose and Project Sources and Uses for additional 
detail. 
Total Member's Capital Deficit increased to ·$8.9MM at 9-30-06 due to on-
going operational losses. Member contributions represent the cumulative 
amount of funds paid to the Club for a Club membership. Member 
Distributions primarily represent the cumulative amount: of funds 
transferred from that account: to cover operating and operational 
expenses. 
Book Value 
Market Value 
Contingent Liabilities 
CAG Investments LLC 
$5,605,3J.5 
$n,6l0,915 
None 
CAG Investments was one of the early land investment entities for Black 
Rock. Its market value is derived by adding its book value plus 75% of 
the deferred revenue in connection with the sale of initial Black. Rock 
property to Black Rock Development, (the difference between the initial 
purchase price of the property and the sale of the property at its then 
appraised value to Black Rock Development). 
Rockford Bay Investments LLC 
Rockford Bay Investments is a land investment entity related to the Black 
Rock development. It will also be used as an investment entity for 
future transactions. It owns lots in Black Rock as well as 140 acres on 
or near Lake Coeur d'Alene and assets related to the Black Rock marina. 
The market value was based on adjacent sales discounted by 50%. 
Book Value 
Market Value 
contingent Liabilities 
Washington Trust Bank line 
Inter-company- Black Rock Development 
Black Rock North 
BRN Investments LLC 
$7,486,560 
$39,510,850 
$5,000,000 (6.25~, interest 
only, due 9-2-07) 
$6,668,121 (see Black Rock) 
BRN Investments is the land investment entity that holds the majority of 
land for the Black Rock North project. 
Book Value 
Market Value 
Contingent Liabilities 
$943,131 
$26,280,000 
None 
Market value was determined by taking Marshall's 80% share of the company 
times $40MM (appraised value) less the $7,150M owed to Mr. Samuel's. 
BRN Deve~opment Inc. (Borrower) 
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The development entity related to ERN Investments is BRN Development Inc. 
Book Value 
Market Value 
contingent Liabilities 
$ (63) 
$ 2,545,816 
None 
Market value was determined by taking Marshall's 80* share of the company 
times the cost to date. 
Other Development Assets 
River Front Properties LLC 
River Front Properties is the land investment entity for the Kendall 
Yards project located in downtown Spokane. 
Book Value 
Market Value 
contingent: Liabilities 
washington Trust Bank &, Other 
Inter-company- Rockford Bay Investments 
$5,416,237 
$18,240,000 
$13,400,000 (balloon 7!1.2!07) 
$976,000 (7.75%, interest 
only) 
Market value was determined by taking Marshall's share of the value of 80 
acres ($36.2MM [appraised and sale1) less debt of $13.4MM times his 80%' 
ownership. 
Kendall yards Development: Inc. is the development entity for River Front 
Properties LLC. Its book and market value $3SM. 
RE Development Inc. 
RE Development is the development entity for the Rivers Edge project, 
which includes 22 lots on the Spokane River in Coeur d'Alene. 
Book Value 
Market Value 
Contingent Liabilities 
F&M Line 
Inter-company- Rockford Bay Investments 
Inter-company- BRN Development 
$3,546,S82 
$13,970,015 
$4,559,237 (7.97%, interest 
only due ~2-1-07) 
$620,000 (7.75%, interest 
only due 4-11-07) 
$5GO,OOO (0%, no maturity) 
Market value was determined by taking Marshall's 80%- share of 22 lots 
with 1,153 feet of spokane River frontage, plus construction work in 
progress, less $5.7MM of debt and less the $4.9MM portion sold 9-30-06. 
RE Investments, LLC 
The land investment entity for the Rivers Edge project is RB Investments, 
LLC. 
Book Value 
Market Value 
Contingent Liabilities 
$ 171.,4.86 
$ 2,000,000 
None 
Market value was determined by taking the estimated market value of 6 
acres adjacent to the Rivers Edge project and then discounting value by 
20%-. 
Black Rock Ranch LLC and Black Rock River Ranch 
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Black Rock Ranch is a ranch located next 
used for breeding, training and boarding 
property includes· nine miles of waterfront 
acres. 
Book Value 
Market Value 
contingent Liabilities 
J.rinima1 
to the Black Rock development 
or performance horses. This 
(Lake CDA) and more than 2,200 
$10,497,155 
$16,086,793 
($107M in auto/equip. debt) 
Market value was determined by taking the improvements, equipment, plus 
estimated land value of 2,200 acres with nine miles of waterfront (Lake 
Coeur d'Alene) frontage. 
Bellerive Investments LLC 
Bellerive Investments is the land investment entity for the Bellerive 
project, which is 20 acres of mixed use real estate located on the 
Spokane River in Coeur d'Alene, Idaho. 
Book Value 
Market Value 
Contingent Liabilities 
$7,311,560 
$10,240,000 
None 
Market value was determined by taking Marshall's SO-%' stake times the 
market value of 20 acres with 2,200 frontage feet at $9,000/foot. 
Other enHties related to this development include River House 
Development Inc., Boardwalk Homes Development Inc. and Courtyard Homes 
Development Inc. The collective market value of these entities is 
$4,244M. 
Other Assets ($22.4MM) 
other assets include notes due to Mr. Chesrown from Black Rock 
Development and BRN Development ($2L5MM). ~lso included in this 
category are 3,585 shares of Washington Trust Bank Stock ($774M) and a 
Merrill Lynch IRA ($21SM). 
Personal Real Estate ($lO.4MM) 
Mr. Chesrown owns a lot in the Kukio Resort which he values at $4.4MM. 
The Bank has granted a $5.lMM line of credit secured by this property for 
the construction of a vacation home. Mr. Chesrown also shows a $6MM home 
in Ne~~ort Beach, CA • 
. Personal Property ($3.2MM) 
Personal Property includes a car and motorcycle collection ($1.2MM), 
watercraft and other toys ($1.4MM), and furniture, art and jewelry 
($625M) • 
Personal Notes ($24.3MM) 
Mr. Chesrown has three revolving lines of credit; the two mentioned in 
the liquidity section of this write-up ($11.4MM), and $3.5MM line from 
American Bank. In addition, he has two construction loans: (1) 
Washington Trust Bank loan for $6.6MM to construct cottages at Black Rock 
and {2} an American Bank loan for $5.1MM (current balance of $2.8MM) to 
construct a residence at the Kukio development in Hawaii. 
Contingent Liabilities: 
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Contingent Liabilities (outstanding 9-30-06) 
Inter-company Liabilities 
Bank Debt 
Total Contingent Liabilities 
65,964,.963 
92,975,8.94 
.$178,940,857 
As discussed, Mr. Chesrown's real estate transaction formation structure 
has created inter-company debt. The management of this debt is precise 
and deliberate. Internally for companies owned 100% by Marshall, all 
inter-company funds transfers are treated as equity. Typically, Marshall 
will move excess capital from one company to another to retire debt with 
the highest interest rate. For companies which Marshall does not own 
100~, Marshall will transfer capital in the form of debt. This process 
is managed daily by Mr. Chesrown. 
With respect to Bank related contingent liabilities, Mr. Chesrown shows 
total bank related contingent liabilities through the year 2015 of $76, 
576,l62. The majority of the liability ($72MM) comes due in the years 
2006 through 2009 and is related to the real estate projects described in 
the Developer Background. As shown below, offsetting this significant 
number are scheduled contracted closings of about $72MM in the years 2006 
and 2007 which will retire the majority of this debt. For more detail 
please see Schedule V attached to this narrative. 
Maturity: 2006 2007 20DB 2009 
Tota~ per Year lO,~OO,ooO 37,039,679 13,227,853 J 12,585,723 I 
Total contingent 
Liabilities 76,576,3.62 
sclleduled 
Contract Revenue 73.,487,500 29,O7~,250 42,416,250 
Nel: Cove:rage -5,088,662 18,971,250 5,376,571 
Income: 
A summary of Chesrown's tax returns for 2005 and 2004, adjusted for items 
such as depreciation, reflects the following: 
~ ~ 
Wages 0 ~,792,503 
'Taxable Interest 2,~23,542 2,415,768 
Ordinary Dividends 37,558 71,420 
Business Income -2,3.01,538 -854,278 
Plus Depreciation 1,477,280 1,888,027 
Total Business Income -624,258 1,033,749 
Capital Gains 6,383,129 8,741,358 
Adjustments 1,3.15,807 5,801,147 
Total Capital Gain 7,4.98,936 14,542,505 
Schedule E -3,554,923 -6,584,225 
Depreciation 292,494 357,672 
Total Schedule E -3,362,429 -6,226,553 
Farm J:ncome -2,472,941 -2,019,555 
pep:reciation 1,051,S03 827,96J. 
Total Farm Income -1,421,138 -1,191,594 
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LOAN APPROVAL and INSTRUCTIONS 
Other Depreciation 2, 729.J.94 
Other Income 2,909,425 776,823 
Total Income ,9,970,830 J.1,422,118 
Tax Payments (696,000) (630,220) 
State tax (345, .900) (683, :1.40) 
.Income Available for Debt 
Coverage 8.928,.930 J.O, :1.08,758 
Through his several different business entities, Mr. Chesrown generates 
considerable income while managing his tax burden through entity 
structure, as discussed throughout this narrative. Although likely to 
fluctuate from year to year as is typical of a real estate developer, his 
income is considered sustainable provided his real estate projects remain 
viable. It appears that 2006 and 2007 will continue to show strong cash 
flow based upon scheduled closings in over the next nine months in excess 
of $72MM, mostly from the Bellerive and Kendall Yards projects (see 
Developer Background) . 
Guarantor Financial Analysis 
Black Rock Development, Inc. ( \lBRD") : 
Income Statement 
(OOO's) 12-31-05 .9-'30-06 
sales Land/Lots $24,878 $6,850 
Other Revenue 22,094 6,156 
Total Revenue 36,972 J.3,006 
Gross Profit 6,496 4,495 
Operating Expenses (7,963) (5,406) 
Net Interest Expense (952) (J..053) 
Net Loss (2,393) (J.,965) 
ERn derives its income from land sales and services it provides to other 
entities. Land sales are namely lots within the Black Rock project. The 
nature of the real estate strategic formation structure employed by Mr. 
Chesrown, as previously discussed, will continue to limit the, 
profitability of BRn. Also contributing to the overall loss is the fact 
that BRn has suffered costs not directly associated with the development 
of Black Rock, thus inflating its general and administrative expense. 
This includes the formation of a conscruction and design company (15 
construction employees and a design team with two full time architects), 
prior to its spin-off to E}lack Rock Construction company, the lease 
expense for aircraft, and all of the information technology costs related 
to Mr. Chesrown's companies. It is estimated that these specific 
expenses approximated $1.2MM in 2005 and about $600M in 2006. 
The decline in land sales in 2006 was the result of a lack of product 
available for sale. At 9-30-06, Other Revenues consist of service type 
revenues derived from contract revenue ($4 .2MM) , a line - item which 
represents contracting work by BRD on the 22 lot sub-division lmown as 
the Rivers Edge Development. As mentioned above, this activity will. no 
longer flow through BRD due 'to the formation of Black Rock construction 
Company. Also included in Other Revenues are management and marketing 
fees ($1.8MM) derived from work done by BRn for other 'entities owned and 
managed by Marshall. 
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BRD's gross profit is heavily influenced by selling, building, and 
contract costs. As lot/land sales decrease, so do' these relative 
categories. As such, BRD's gross profdt margin of 36% at 9-30-06 
resulted in a significant improvement over the 12-31-05 gross profit 
margin of 17. 61d-, mainly owing to an $U. BMM decline in building costs 
from $12.611!M at 12-31-05 to $B42M at 9-30-06. The decline in building 
costs reflects the nearly complete status of the project with about 50 
lots remaining to be sold. Consequently, BRD's largest cost of goods 
item at 9-30-06 was contract costs of $3. BMM associated with the Rivers 
Edge Development, and selling costs associated with land/lot sales of 
($2MM), a $3.6MM decrease from the 12-31-05 cost of $7.6MM. 
Operating expenses for the nine month period ending 9-30-06 of $5,406M 
are on pace to approximate 12-31-05 levels. The largest line items 
remain (at 9-30-06) general and administrative of$2MM, personnel expense 
$1.9MM, and marketing expense ($lMM). 
Losses should subside in 2007 with the increased product availability, 
the conclusion of project construction activity and the formation of 
Black Rock Construction as a separate company to handle construction 
activities of non Black Rock projects. 
Balance Sheet 
(000'5) 12-31-05 9-30-06 
Cash, AIR, Other 2,144 1,339 
Land Inventory 24,382 3:<1,601 
Total CUrrent Assets 26,526 33,940 
Fixed Assets J.,513 2,138 
Notes Reoeivable Affiliate/Intangibles J.0,290 B,B59 
Total Assets 38,329 44,937 
Current Liabilities 6,157 :1.1,340 
Mortgage Payable Mountain West Bank 7,09B 5,490 
Long Term Debt Inter-oompany 24,435 22,510 
Long Term Debt Shareholder J.2,250 :1.7,979 
Total Long Term liabilities 44,149 46,478 
Net Worth (Deficit) (11,977) (12, B81) 
Total Liabilities and net Worth 38,329 44,937 
At 9-30-06, general accounts receivable, cash and retainage, totaled 
$l,339M. CUrrent assets consist mostly of land development and work in 
progress broken down as follows: 
Land Development in Progress 
Land Developed- Sold (Contra Account) 
Work in progress- Vi~lages 
Work in Progress- Golf Cottages 
$68,390,251.41 
($49,082,964.70) 
$ 6,68J.,538.90 
$ 5,707,674.55 
BRD's net Fixed Assets are reported at $2.3MM at 9-30-06. They list 
building and improvements t$394M}, equipment ($412M), furniture and 
fixtures ($641M), vehicles ($854M), amortizable/intangible assets 
($209M), less accumulated depreciation (-$693M) and amortization (-
$~63M) • 
At 9-30-06, BRD carries sizable notes receivable in connection with loans 
to related companies of $6.7MM, and $2.6MM f~om The Club at Black Rock. 
The management strategy for debt of this is discussed in the Contingent 
Liabilities section. 
ERn' 5 current liabilities include mostly activity related to inter-
companies. As of 9-30-06, these are summarized as follows: 
(000' s) 
CAG $2,606 (subordinate to debt proposed herein) 
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BRN Development: 
complete Car Care 
Black Rock ROA/Utilities 
Total 
$2,700 
$ 520 
$ 78~ 
$6,607 
(Borrower) 
(owned by M. Chesrown) 
Also included are accounts payabl~ ($2.6MM) and other operating accruals 
($531M). 
BRn's long-term liabilities total $45. 5MM and include one direct major 
bank loan of $5.5MM payable to Mountain West Bank, $500M for vehicles 
with the remainder being debt to inter-companies and direct bank debt to 
Mr. Chesrown secured by non-Black Rock assets. 
A listing of the unsecured inter-company debt is shown below; 
(000' s) 
CA.G 
Bob Samuel 
Pierce Villages 
Total 
$J.6,110 
$ 4,000 
$ ;2,400 
$22,510 
(subordinate to debt proposed herein) 
(20% owner of Borrower) 
(Owned by M. Chesrown) 
A listing of the direct debt to Mr. Chesrown invested in the project 
secured by non-Black Rock assets is shown below: 
(000' s) 
Idaho Independent Bank 
Wells Fargo 
washington Trust Bank 
$ 9,947 
$ 1,4.75 
$ 6,557 
$17,997 
matures 2-1-0', interest only 8.25% 
matures 10-1-12, into only 7.50% 
(paid off at closing) 
Total 
While BRD's equity position at 9-30-06 shows a deficit $13MM, if one were 
to include the Subordinate debt as equity, a positive net worth of $3.1MM 
would result. 
Cash Flow 
A Bank prepared cash flow statement was produced using the two the 
statements that were submitted by BRD (12/31/05 and 9/30/06). A summary 
of that statement is as follows: 
(OOO'S) 
Cash Collected from Sales 
Cash Paid to Suppliers 
Cash from Trading Activities 
CaSh Paid for operating Costs 
Net cash After Operations 
Interest Expense 
Net Cash Incomk 
Cbg in CPLTD 
Cash After Debt Amortization 
Cbg in Net Fixed Assets 
Chg in Investments 
Cbg in Net Int~ngibles 
Financing Requirements 
Chg in Note Payable- Inter-company 
Cbg .in Long-term Debt 
Cbg in Loans from sIR 
Cbg in SIH contributions 
Cbg in SIH Distributions 
JO'70 
9-30-06 
1.3,66J. 
Cl6,362) 
(2,681) 
(4,593) 
(1,249) 
(6,569) 
l!§.& 
(9,036) 
(663) 
864 
567 
(8,469) 
3.!l20 
(2,130) 
5,729 
7,765 
(6,705) 
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Total External Financing 8,478 
cash After Financing 9 
There is perhaps no hetter illustration of the internal funding mechanics 
employed by Mr. Chesrown than the review of the above cash flow schedule. 
Cash flow from operations of a deficit $7, 078M reflects the dual timing 
impact of declining lot sales due to lack of product availahility, and 
increased costs associated with readying product for the market. 
Financing requirements of $8, 469M were funded entirely from internal 
sources, namely inter-company and shareholder loans. One will also note 
that the aforementioned loans were sufficient in amount to decrease 
higher interest rate long term debt hy an amount greater than $2MM. 
Loan Covenants: 
Documentation of this loan will be prepared by the Bank's outside 
counsel. This loan will he governed by a loan agreement. In addition to 
standard warranties and representations, the loan agreement will likely 
include, hut not be limited to the following c~enants: 
• Distributions: During the term of the loan, payment 
of debt obligations, equity distributions, dividends, 
or payments in any form to related entities or 
individuals will not be permitted without Bank's 
prior written consent. Distributions to members for 
related income taxes will be allowed. 
• Future Debt: Borrower and shall not, without prior 
written consent of Bank, create, incur, assume, any 
debt, or guaranty of debt, except: Ca) debt of 
Borrower to Bank proposed herein; (b) debt of 
Borrower subordinated to the loan proposed herein on 
terms satisfactory to Bank; and (c) accounts payable 
to trade creditors for goods or services incurred in 
the normal course of business. 
• Tangible Net Worth: Borrower will maintain a Tangible 
Net Worth of not less than $4,500,000. Tangible Net 
Worth means the excess of total assets over total 
liabilities less intangible assets. Total assets and 
total liabilities each are to be determined in 
accordance with generally accepted accounting 
principles. 
• Debt to Net Worth: Borrower will maintain a maximum 
Total Debt to Net Worth of 1.25:L For purposes of 
this covenant, total assets will exclude all inter-
company receivables and assets, and the determination 
of Net Worth will include all debt of Borrower 
formally subordinated to the Bank. 
• Minimum Revenue: COllUllencing 360 days after the close 
of the loan, Borrower will be required to 
continuously maintain lot sale revenue totaling 
$30,000,000 on a rolling ~2 month basis. 
• Change in Control: During the term of the loan, 
there shall be no change in control or ownership of 
Borrower, Guarantor Black Development, Inc. or The 
Club at Black Rock. The Bank understands that 
Borrower is effectively owned by Marshall Chesrown 
(eo%) and Robert Samuels (20'k), and that Black Rock 
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Development, Inc. and The Club at Black Rock are 
owned and controlled ~Oo% by Marshall chesrown. 
• Subordinated Debt: Borrower and Guarantors agree to 
subordinate existing and future debt as deemed 
necessary by !:he Bank. 
• Borrowing Base certificate: The Borrowing Base 
calculation shall be in the form of the Borrowing 
Base certification and Draw Request form is to be 
supplied to Lender at the time of each advance 
request and with each financial statement SUbmission. 
• Property Sales. All properties must be sold for not 
less than 90% of their appraised value pursuant to 
that CUshman Wakefield appraisal to be submitted by' 
December 15, 2006. 
• Annual Financial Statements: So long as any monies 
are outstanding or available under this loan, 
Borrower would be required to agree to furnish Lender 
with annual financial statements as of its fiscal 
year end, prepared in accordance with generally 
accepted accounting principles, within 60 days of the 
close of its year end. Additionally, Borrower would 
be required to agree to furnish Lender with a copy of 
Borrower's federal income tax return within 30 days 
of filing and agrees that all tax returns will be 
filed in a timely manner. 
• Monthly Financial Statements: So long as any monies 
are outstanding or available under this loan, 
Borrower would be required to furnish Lender with 
monthly financial statements, prepared in accordance 
with generally accepted accounting principles, within 
20 days of the close of the preceding month. 
• Financial Statements Guarantor: So long as any 
monies are available or outstanding on this loan, 
Guarantor Marshall Chesrown would be required to 
furnish Lender with a personal financial statement as 
of each calendar year end, by April 15 for the 
preceding year end. Additionally, Guarantor would be 
required to agree to furnish Lender with a copy of 
each of Guarantor's federal income tax returns within 
30 days of filing and agree that all tax returns will 
be filed in a timely manner. 
• Financial. Statements Guarantor: So long as any 
monies are outstanding or available under this loan, 
Guarantor Black Rock Development 1>10uld be required to 
furnish Lender with annual financial statements as of 
its fiscal year end, prepared in accordance with 
generally accepted accounting principles, within 60 
days of the close of its year end. Additionally, 
Borrower woul.d be required to agree to furnish Lender 
with a copy of Borrower's federal income tax return 
within 30 days of filing and agrees that all tax. 
returns will be filed in a timely manner. 
• Monthly Financial Statements Guarantor: So long as 
any monies are outstanding or available under this 
loan, Guarantor Black Rock Development would be 
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Risk Rating Analysis: 
required to furnish Lender with monthly financial 
statements, prepared in accordance with generally 
accepted accounting principles, within 20 days of the 
close of the preceding month. 
Mr. Chesrown is a successful real estate developer whose recent endeavors 
include a project known as The Club at Black Rock. Recognizing unfilled 
demand for additional similar product, Marshall conceived the Black Rock 
North project discussed herein. Equity in Black Rock North comes in 
·three forms: (1) traditional contributed cash equity of $S,115M, (2) the 
pledging of 52~ lots valued at approximately $25MM as collateral and (3) 
the subordination of $38,844M note which essentially represents project 
profit. 
Like many projects throughout the country, the existing Black Rock 
project enjoyed success despite war, domestic terrorism, recession, 
volatile stock market, sustained interest rate increases and pol:i.tical 
turmoil. It is likely that these same factors will be present during the 
Black Rock North project too. A discussion of the factors most likely to 
impact this credit follows: 
Stock Market Volatility: Wealth accumulation is probably most important 
to buyers in this market. Analysts' predictions from a material increase 
to flat prices and do not include a large value decline. A terrorist's 
action could change these predictions. 
Real Estate Decline: A severe recession of dislocation in the real 
estate market would impact the proj ect. During the last downturn, land 
loans were more negatively impacted than improved property. As 
mentioned, Moodys/Economy .com recent forecast for Idaho and the Coeur 
d'Alene area is strong. Moreover, the number of High Net Worth 
Individuals is expected to increase. The collateral margin as controlled 
by the Borrowing Base provides adequate cushion for a downturn. 
Impact of increasing interest rates. Short-term interest rates have 
increased over the past two years, impacting adjustable rate mortgages. 
Long term rates remain low, but many economist feel we are at the end of 
tightening cycle. Over time, it appears that higher interest rates 
create material slowdowns when mortgage rates rise above 8%. Projections 
for long term rates remain relatively consistent with current rates. 
YE YE 2007 2007 
2005 2006 
Forecaster 30-Yr 1 ARM 30 Yr J. ARM 
Freddie Mac 6.5% 5.5% 5.6% 5.9% 
Mortgage 6.7% 5.6% 6.6% 5.5% 
Banking 
Association 
construction Risk: Wadsworth Golf Construction COmpany is known as one 
of the premier golf course contractors in the United States. ACI 
Northwest Inc. ("ACI") has been in the earthmoving business for 15 years 
and was used by Marshall on the existing Black Rock deve2opment. 
Marsha21's experience, along with its bonding company and bank reference 
checks were favorabJ.e. 
Short Prime Selling Season: The selling season for the existing Black 
Rock project has proven to be the second and third quarters. 
Construction impediments caused by weather could result in delays in 
bringing product to market during the prime selling season. 
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Risk Rating: 
Based on the foregoing and the analysis presented herein, this loan ia 
risk rated a four. 
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Page 1 I 
I IN THE DISTRICT COURT OF THE FIRST JUDICIAL 
DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE 
COUNTY OF KOOTENAI 
AMERICAN BANK, a Montana banking ) 
corporation, ) ~ CERTIFIED COpy Plaintiff, 
vs. 
) 
) 
) 
BRN DEVELOPMENT, INC, an Idaho ) 
corporation, BRN INVESTMENTS, ) 
LLC, an Idaho limited liability ) 
company, LAKE VIEW AG, a ) 
Liechtenstein company, BRN- ) 
LAKE VIEW JOINT VENTURE, an ) 
Case No. CV-09-2619 
DEPOSITION OF 
MARK HENDRICKSON 
Idaho general partnership, ) 
ROBERT LEVIN, Trustee for the ) Tuesday, September 6, 2011 
ROLAND M. CASATI FAMILY TRUST, ) 
dated June 5, 2008, RYKER YOUNG, ) 
Trustee for the RYKER YOUNG ) 
REVOCABLE TRUST, MARSHALL ) 
CHESROWN, a single man, THORCO, ) 
INC., an Idaho corporation, ) 
CONSOLIDATED SUPPLY COMPANY, an ) 
Oregon corporation, THE TURF ) 
CORPORATION, an Idaho corporation) 
WADSWORTH GOLF CONSTRUCTION ) 
COMPANY OF THE SOUTHWEST, a ) 
Delaware corporation, POLIN & ) 
YOUNG CONSTRUCTION, INC., an ) 
Idaho corporation, TAYLOR ) 
ENGINEERING, INC., a Washington ) 
corporation, PRECISION ) 
IRRIGATION, INC., an Arizona ) 
corporation, ) 
) 
Defendants, ) 
CON TIN U E D 
EXHIBIT 
I "B " 
9:30 a.m. 
Jackson, Wyoming 
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American Bank v. B '~velopment, Inc, et al 
i CV09-2619 
Page 16 Page 18 
1 A We have still-- well, American Bank is 
2 out. We had the BRN project And we had another 
But he would bring the business to the 3 
and then the loan officers would take over; is 4 
pretty much the way it went? 5 
A He would bring the opportunity to the 6 
'bank and the loan officer:; would begin the process 7 
analyzing the project 8 
Q Okay. Now, you did work on some of 9 
.. those same kinds of loans before going to work at 1 0 
American Bank, the same kind of recreational or 
.. second-home communities. 
A We had - the Iron Horse opportunity \ 
. was presented from American Bank to Jackson State 
. Bank as a participation opportunity. 
The transactions at the Jackson State 
:: projects as we're discussing here. They were 
:' . more - there was some of that, but mosdy 
.. construction lending for single-family residences 
and projects like that. 
Q Tell me about what was the - how was 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
the different - what difference was there between 2 3 
the way that the Jackson State Bank handled these 2 4 
communities if as 25 
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compared to what it was like once you got over to 1 
American Bank. 2 
A WeIl,Jackson State Bank was not doing 3 
project financing, start to finish, that included 4 
golf course development or ski hill development and 5 
borrowing base construction lending. 6 
Q Did Jackson State Bank do the due 7 
diligence when there was a participation offered to B 
it from American Bank? 9 
A When I was there, yes. 10 
Q Okay. So you didn't rely just on 11 
American bank's -- 12 
A Absolutely not. 13 
Q Do you do any of those kind. of loans 14 
here at Rocky Mountain? 15 
A We had participations of that type of 1 6 
loan. We didn't give any project futancing, that I 17 
can recall. 1 B 
Q Okay. 19 
Now, the panicipations, did they all 20 
come from American Bank as well, for the second-home 21 
communities or recreational communities? 22 
A Yes. 23 
Q And do you have some of those .till 2 4 
going on today with American Bank? 25 
CDA Reporting 
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one that paid off as a group. 
Q And what was that one? 
A That was called -- it was another 
project in Coeur d'Alene, Idaho. 
Q Gozzer? 
A Gozzer Ranch, yes. That is another one 
I worked on at American Bank, I just recalled, 
Gozzer Ranch. 
Q Okay. You do remember the Black Rock 
North loan at American Bank? 
A Vaguely, yes. A long time ago. 
Q I know. That's the problem with 
lawsuits. We're always asking questions ofthi~gs 
that happened long ago. 
How were you involved? 
A I was the individual at the bank that 
was charged with gathering information and analyzing 
the information and presenting the information to 
management, really Leon and Bruce for approval. 
Q So you were doing the due diligence; 
would that be an appropriate way of saying it? 
A Yes. 
Q Would be called a loan officer when 
Page 19 
you're doing that due diligence, or how did the bank 
refer to you? 
A My tide was chief operating officer, 
but I was .-- I was acting in the capacity of a loan 
officer in this case. I was the relationship 
manager fOt this credit. 
Q . Right. 
Did you get paid on a commission basis 
as well? 
A No. 
Q No. So you were suaight salary? 
A Yes. 
Q How did this loan come into existence? 
A My recollection is that Bruce Erickson 
became acquainted, in some way, with Marshall 
Chesrown and Robert Samuel and brought the 
opportunity from that acquaintance to the bank. 
Q Any idea as to how this acquaintance 
developed? 
A I'm not sure. I do not know. 
Q Okay. Who were the participants on the 
Black Rock North loan? 
A The ultimate participant, as I recall, 
was aJackson State Bank. 
At one stage, there was another 
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office of Marshall Chesrown, we drove by car to 
physically tour the site. And then we returned to 
the office of Marshall Chesrown for a presentation 
of the project by Marshall. 
Q Who went with you from Marshall's 
office to the site? 
A I believe it was Marshall. That's the 
only one I can recall. I'm not saying that's all it 
was. That's all I can recall. 
Q Right. Okay. Tell me, what was the 
site like when you visited it? 
A Well, we toured both the existing club 
at Black Rock and the proposed new project. 
Q I'm not particularly interested in 
Black Rock, the club at Black Rock. 
I'm interested in Black Rock North. 
What was it like? 
A What I recall is going down these dirt 
roads looking at physical property. That's all I 
remember about it. 
Q Did you see any indication that 
construction had been commenced? 
A I don't recall seeing any evidence of 
that. 
in his 
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described a pond - it didn't have water but 1 
obviously, it had been constructed. 2 
Do you remember seeing that? 3 
A I~~ 4 
Q So you don't remember anything? 5 
A Idonot. . 6 
Q What was the purpose of this trip? 7 
A The purpose was really twofold. It was 8 
one to - for me to see the project and Leon and the 9 
participants to see the project, potential 1 0 
participants. 11 
It was also for the purpose of the 12 
participants getting comfortable with the -- 13 
Marshall Chesrown and his ability. 1 4 
Q Okay. At the time that you were 15 
visiting, was there any discussion about contractors 16 
that would be working 'on the project or were working 17 
on the project? 18 
A I don't recall. 19 
Q So you don't remember anything about 20 
construction at that point, like what kind of golf 21 
course it was going to be? 
Typically, there is a designer involved 
and all of those kinds of things. Do you remember 
discussions about that? 
22 
23 
24 
25 
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A I don't remember discussions about 
that, although it's totally probable that it was 
discussed. 
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Q Was there ever discussions, before the 
loan was made, about how the contractors had already 
been on the site and had been working? 
A Was there discussions about the 
contractors before the loan was made? 
Q Correct. 
A About who the contractors were or--
Q Just that there were contractors that 
had been on the project and were working. 
A I don't recall that. 
Q You don't? 
A No. 
Q How about inside the bank, were there 
discussions inside the bank in regards to the 
contractors that had been working on the project? 
A Well, I'm not -- if you're asking me 
did we know who the contractors were going to be or 
were, yes. 
We knew who the golf course contractor 
was and so on and so forth. 
Q And did the bank·- at American Bank, 
when you were discussing this loan and ~ing the due 
Page 27 
diligence and all of those kinds of things, did you 
discuss that issue as far as the contractors that 
were already working? 
A Already working? 
My recollection is this: We discussed 
the ability of the contractors that were involved in 
the project to do what they were going to be doing. 
Q Okay. 
A That is what I recall. 
Q Well, typically, from my experience in 
working with banks on cOJ!struction and such, it 
usually comes up fairly quickly, if there has been 
any work being done, prior to the loan being made. 
A Uh-huh (affumative). 
Q And the bankers are very interested in 
that. 
Was there any of those kinds of 
discussions between yourself and Leon or Bruce? 
A There were discussions about the need 
for the bank to have a first and prior mortgage. 
Q Okay. 
A And to the extent that the contractors 
had begun; then the legal structure was to ensure 
that American Bank had a first and prior mortgage on 
the property. And to the extent that required lien 
Serving Idaho and Washington 
208.765.3666 (ID) 
509.703.6600 (W A) 
Fax.208.676.8903 ~ Free.888.894.2327 
Mark Hendrickson 
September 6, 2011 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
Page 32 
typically, if I was financing the construction of a 1 
home, for example. 2 
Q Uh-huh (affirmative). 3 
A I would typically not communicate with 4 
a contractor on a large pwject. But I would check 5 
out -- I would verify the ability and the bonding of 6 
a contractor on a project such as BRN, and 7 
experience. 8 
Q Why would you not typically check, that 9 
is contact, communicate directly with the contractor 10 
on the large projects? 11 
A Well, in the cases that I was worlcing 12 
on for American Bank, for example - 13 
Q Sure. 14 
A -- all of these developers had used the 15 
same contractors, project after project. 16 
And the eAl'erience that they had and 17 
the eJ..l'erience and the completion of the pwject was 18 
good. So I didn't feel like it was necessary to 19 
interview the contractor -- 20 
Q Right. 21 
A -- itself. 2 2 
Q Now, ifsomeone from one of the 23 
contractors, say my client, ACI, called you up and 24 
wanted you to disclose the terms of the loan that 25 
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you were making to BRN, would you have disclosed 
those terms? 
A No. 
Q Why wouldn't you disclose them? 
A Privacy issues. 
Q Right. 
And tell me about the privacy issues as 
a banker. What is the basis for those privacy 
issues? 
A Well, the basis, very simply put, is 
not to disclose private info!lIlation about the 
borrower, customer or the relationship with the bank 
without the customer's pe!lIlission to do 50. 
Q Okay. And that's an ethical 
consideration for bankers, correct? 
A Yes. 
Q Is it also a legal consideration? 
A Yes. 
Q Are you aware of what laws prohibit a 
banker from disclosing terms of a contract? 
A Well, there is a privacy act, I 
believe, that governs banks. 
Q Uh-huh (affirmative). 
A Maybe larger than banks or broader than 
banks. 
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Q Right. 
So you would agree with me that you 
would have never disclosed information to the BRN 
loan to anyone at ACI? 
MS. TELLESSEN: Objection. 
THE WITNESS: Notwithout 
Mr. Chesrown's permission to do so. 
BY MR. WETZEL: 
Q Okay. Now, you did -- American Bank 
did disclose the tenus of the loan to Marshall 
Chesrown, correct? 
A Correct. 
Q And in fact, you were negotiating that 
over a time period of what, about six months? 
A I don't recall the time frame. It 
seemed like a long time. 
Q Uh-huh (afIumative). And do you 
remember anything about the changing of the terms as 
the project went on? 
A Yes. 
Q Okay. Tell me a little bit about the 
evolution of this project. 
A When the transaction first was being 
considered by the bank, it was in a much larger 
amount than what it ended up to be. 
Page 35 
Both the contemplated transaction and 
the ending transaction structure assumed borrowing 
base mechanic as the governing amount for what would 
be advanced, among other things, on the loan, based 
on appraisal, appraised value of the collateral, 
proposed collateral and also based on the ability of 
American Bank to gather loan participants to handle 
whatever a loan amount is being contemplated. 
And with respect to the initial 
transaction, as the property was appraised by the 
appraiser engaged by the bank, the value of the 
collateral did not support the amount of the initial 
contemplated transaction. 
Q How did the initial contemplated 
transaction arise? 
A I believe it was a number that Marshall 
Chesrown had requested. 
And I believe that that request was 
based on his opinion of the value of the collateral, 
probably among other things. 
Q Who else were you discussing this 
change in the evolution besides with Marshall? 
Who else were you discussing this with? 
A Leon Royer. 
Q Okay. Anyone else? 
I 
1 
t 
I 
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A Not me, no. 1 
Q Okay. Who else would Leon Royer most 2 
likely have been discussing it with under typical 3 
bank policy? 4 
MS. TEILESSEN: Objection; calls for 5 
speculation. Go ahead. 6 
TIIE WIlNESS: Most likely, Bruce 7 
Erickson. 8 
BY MR. WETZEL: 9 
Q Did you ever discuss it with anyone 10 
outside the bank besides Marshall Chesrown? 11 
A Well, the loan pacticipants that were 12 
interested in the transaction were involved in 
discussions as the analysis occurred. 
It ~asn't - we didn't just spring it 
on them and say are you interested. They were 
involved. 
Q Okay. Anyone else? 
A Not that I'm aware o£ 
Q Okay: Not that you discussed with? 
13 
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supported by the collateral. So it really goes h::
ge 
38
1
1 
in hand. j 
Q Okay. Is it correct to say that the 
primary reason was the appraised value and the 
effect of the appraised value on the lenders? 1J 
A Yes. 
Q Okay. Was there anything about the 
borrowing base which is distinctive from or -- yeah, 
which would be distinctive from the appraisal in 
regards to that decision of lowering the amount that 
was going to be loaned? 
A I don't recall. 
I think the mechanic of the borrowing 
base -. I don't recall. I don't remember that the 
mechanics of the borrowing base really altered based 
on the value of the appraisal. I think the mechanic 
was the same. 
But I would need to look at the 
document to tell you. 
Q Let me make sure that I understand what 
1 j 
1 
J 
J 
A Not that I discussed with. 21 you're talking about as far as borrowing base. What 
Q And Bob Samuels, I was thinking of in 22 is that, in your mind? 1 
particular; did you ever talk to Bob Samuels? 23 A The borrowing base was the loan ~ 
25 
A I don't have any recollection of me 24 mechanic that the bank would put in to govern the 1 
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Q Okay. Let's go back to the evolution 1 
again. 2 
It looks like this loan originally was 3 
anticipated to be 50 million dollars; is that 4 
correct? 5 
A ~. 6 
Q And then it was decreased to 7 
45 million? 8 
A Yes. 9 
Q And then it was decreased again? 10 
A Yes. 11 
Q What was it decreased to after the 45 12 
million? 13 
A I believe it was 15 million. 14 
Q Okay. So it went directly from 15 
45 million to 15 million? 16 
A (Nods yes). 17 
Q Now, the reason for that was not the 18 
loan participants, right? 19 
That was not a major reason for the 2 0 
decrease? 21 
A Well, it was joint. 22 
Page 39 ; 
loan amount. 
Q Okay. And what was that in the BRN 
case? 
A I don't recall specifically what it 
was. 
Q Okay. Are we talking about a revolving 
loan versus--
A Yes. 
Q So that's part of the borrowing base? 
A Yes. 
Q Okay. This was a revolving credit? 
A Yes. 
Q And the purpose of the revolving credit 
was to pay for construction? 
A Among other things. Interest on the 
loan. Working capital needs of the company. 
I think it also .reimbursed a company or 
principals for money put into the pmject. 
Q Now, that didn't change from when you 
were contemplating a 50 million dollar loan to when 
you were contemplating a 15 million dollar loan? 
A Are you saying the purpose of the loan? 
I 
I 
I 
I 
I 
1 
It was because the collateral did not 23 Q Yes. 
appraise to support the 45 million, and a 24 A I don't believe it changed. I 
I 
participant would not purchase a loan that was not 25 Q And also the borrowing base probably ! 
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9 
I believe that we -- that the judge has 
allowed us to -- gosh, I'm thinking. I've got too 
many deals. 
1 
2 
3 
American Bank v. B J ~- '{elopment, Inc, et al 
CV09-2619 
A No. 
MR. WETZEL: Let me hand you some 
documents. 
I belie\'e that we're in the right of 
redemption period which is one year, I think. 
4 (Exhibit 1 marked.) 
5 BY MR. WETZEL: 
Q Do you believe that the contractors 
sbould not be paid in full for their services and 
materials supplied to tbe project? 
6 Q I'm handing you what has been marked as 
A Of course I believe they should be paid 
in full. 
Q And does Rocky Mountain Bank believe 
they should be paid in full? 
A Yes, but not to the detriment of Rocky 
Mountain Bank. 
Q What does that mean in your mind? 
A Well, if paying the contractors comes 
at the expense of Rocky Mountain Bank losing money 
and losing its legal priority, then no, I don't 
think it does. 
Q Did Rocky Mountain Bank ever consider, 
you know, what's happened in a lot of other 
projects, paying fifty cents on tbe dollar or 
whatever to the contractors and clearing out tbe 
contractors tbat way? 
MS. TELLESSEN: Objection. Calls for 
Page 77 
speculation. You can answer if you know. 
THE WIlNESS: We never considered it. 
BY MR. WETZEL: 
Q Okay. Why didn't you? 
A It was never - to the best of my 
knowledge, ever brought forth by the lead banks. 
Q You said lead banks? 
A Well, when we fUst got involved, 
American Bank was the lead bank. Now they're out 
and Fidelity National Title is the bank that we deal 
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Q Now, was it your understanding tbat 12 
American Bank would loan no more tban 15 million 13 
dollars - 14 
A I'm not sure I -- 15 
Q - on the Black Rock North project? 16 
A You mean initially or tlu:oughout the 17 
entire life of the -- 18 
Q Throughout the entire life. 19 
A I don't know. 20 
When I was there, that was the case, 21 
that that's what the appraisal suppotted and that's 22 
what the deal was. 23 
Q Okay. And did American Bank ever tell 24 
you anything about that changing? 25 
deposition Exhibit 1. Do you recognize that 
document? 
A Yes. 
Q What is it? 
A It is the standard credit display, 
which was effectively the document, the approval 
document. 
Q Now, obviously, I'm not a banker. 
Explain to me what you just said and what that means 
in lay terms. 
A This is the document that summarizes 
the bank's analysis of the transaction. 
Q Okay. Now, is this a document that you 
prepared? 
A I prepared this document. 
Q Okay. And did you do the research for 
all of the information? 
A Some of the infoUllation was supplied to 
me. 
Page 79 
Q Sure, 
A But I'm the one that coordinated the 
insertion of that infomiation in this document. 
Q Okay. Now, once this document was 
completed, where would it go? 
A In this case, in the case of American 
Bank, this would go to Leon Royer. 
Q . And tben Leon Royer would take it to a 
committee? 
A No. Leon would look at the document, 
critique it. Then in terms of approval, he would, I 
presume, discuss it with Bruce Erickson. 
Q Okay. So tbere wasn't any credit 
committee structure there? 
A No. 
Q So let's take a look at some of tbcse 
specific items. 
It says here on the very first box, the 
only one that's checked, existing customer. Do you 
see that? The first boxed area. 
A Oh. Yeah. 
Q It says existing customer. New loan. 
A (Nods yes). 
Q Now, we're talking about Black Rock 
North here? 
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1 was noted in the appraisal, the trends reported in 
2 the appraisal. I t references pages 11 and 14 in 
3 this. 
4 Q Did you anticipate that it would still 
5 be possible for the developer to make 42 million at 
6 the time you were doing this loan approval and 
7 instructions? 
8 A That's what's written, yes. 
9 Q That was going to be based upon' selling 
10 all of the lots? 
11 A I don't recall what it was based on. 
12 It could have included golf memberships. 
13 Q Going to the next paragraph. It's the 
14 line starting with "internationally well-known." Do 
15 you see that line? 
16 A Yes. 
17 Q Okay. And going over to the start of 
18 the new sentence, it says: The infrastructure 
19 contractor is ACI Northwest, Inc., ACI, who acted in 
20 a similar capacity for the club at Black Rock 
21 project. 
22 I read that correctly? 
23 A Yes. 
24 Q Why is that included? 
25 A They are an important player in this 
Page 105 
1 transaction. 
2 Q So the banks have to rely, to an 
3 extent, that the contractor is going to do his work? 
4 A Correct. 
5 Q Is it also appropriate that the 
6 contractors rely on the fact that they're going to 
7 get paid for the work? 
8 A Get paid -- I would say so. But paid 
9 by the devdoper, not the bank. 
10 I mean, it's the deydoper's 
11 responsibility to pay his -- that's who the contract 
12 is with. 
13 Q Now, if the developer has the 
14 responsibility to pay the contractor and the bank is 
15 relying upon the contractor to complete the work, 
16 then does the bank have some responsibility to make 
17 sure that there's enough of a loan to be able to 
18 complete the construction? 
19 A Repeat that again, please. 
20 Q Okay. 
21 MR. WETZEL: Could you read that? 
22 (Question read back by the court reporter.) 
23 MR. GILL: I'm going to object to the 
24 extent it calls for a legal conclusion. Go 
25 ahead. 
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TIIE WI1NESS: Well, I guess I don't 
know how to answer that because the lien waiver 
process is to ensure that the work is being done 
as it's supposed to be done and being paid for. 
Okay. 
It is the bank's responsibility to fund 
the loan, pursuant to the loan documents and the 
loan agreement; and it's the borrower's 
responsibility to perfo= to those te=s. 
And to the extent that the contractors 
are not getting paid, then I presume that the 
wock wouldn't be getting done. 
BY MR. WETZEL: 
Q However, if the structure of the loan 
is such that the project could not be finished with 
the 15 million dollars, then doesn't the bank take 
some responsibility in assuring that there is the 
ability to repay the loan? 
A Yes. That's the collateral. 
Q Correct. 
So if you loan less money than it takes 
to build the golf course and the lots, but the bank 
is anticipating being paid out of the sale of the 
lots, then haven't you made a system which it is 
impossible for the developer to complete? 
A No, that's the purchase of the 
borrowing base. 
Q Okay. Explain that. 
Page 107 
A The purpose of the borrowing base; the 
15 million dollar loan is not a loan that starts at 
15 or_advances to 15 and gets repaid. 
The 15 million dollar facility is a 
revolving line of credit that's petpetually funded, 
presuming the lots keep coming on line to support 
the borrowing under the line of credit. 
So in theory, as the project continues 
on, ACI does its work, the lots are developed and 
zoned and sold, more lots come on to support the 
borrowing base. 
So in theory, the 15 million dollars 
could always be available to keep the project 
funded. 
Q But the borrowing base depends upon 
sales oflots in order to increase? 
A No. The borrowing base depends on the 
zoning of the lots to come in -- when a lot is 
zoned, it comes into the borrowing base, right? 
I should read the borrowing base before 
I -- but conceptually speaking, the idea is that 
collateral, as the project devdops, continues to 
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subdivisions, right, as far as loans? 
A Correct 
Q Okay. And in those subdivisions, if 
you have multiple phases, the first phase is always 
top heavy as far as expenses, correct? 
A That's correct 
Q Okay. And the -- usually, what the 
developers taUe about is the cream comes out of the 
last phases? 
A That's correct. 
1 
2 
3 
4 
5 
6 
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Q And the bankers usually don't get paid 11 
off until the next to the last or one of the final 12 
phases. And then the profit for the developer comes 13 
in that final phase, correct? 14 
A Okay. 15 
Q Is that correct, from your lmowledge? 1 6 
A Most of that's correct, from my 17 
knowledge. 18 
Q Okay. What's not correct? 19 
A Well, the bankers usually ue out 20 
between when the project is fifty to 65 percent 2 1 
sold, so that's before the end phase. 22 
Q Okay. Fifty to 60 percent, in the good 23 
times. 24 
A In the good times. 2 5 
But in this case, if I may interrupt, 
in this case, though, the water and sewer was 
already there. They just had to string to the 
existing club. 
Q But they did have to build the 
infrastructure to string to it? 
A Correct 
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Q Now, let's go back for a moment to 
AB1249. 
A (Witness complies). 
Q Looking again at the payoff of the loan 
purpose. 
There was 15 million dollars that was 
going to be available for construction of a golf 
course, correct? 
A That was the loan amount. 
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Q That was the loan amount. 1 7 
But right off of the top, two million 18 
went away to payoff a BRN loan, correct? 19 
A Correct. 20 
Q And three million one hundred and fifty 21 
thousand went away to payoff an American Bank loan 22 
for Robert Samuel? 2 3 
A Correct. 24 
Q So we take those figures out, five 2 5 
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million one hundred and fifty thousand off of that. 
So how much was available for construction of the 
golf course? 
A Nine million eight ftfty. In that 
range. 
Q Now, was it your understanding that 
everything could be completed for nine million? 
MS. TEllESSEN: Objection. 
Q (cant' d) in oider to sell lots? 
MS. TEllESSEN: You can answer if you 
understand the question. 
THE WITNESS: Well, I keep going back 
to this revolving feature. It was our -- based 
on our analysis, we thought that this was going 
to be adequate. 
BY MR. WETZEL: 
Q Okay. Whose analysis? 
A The bank. American Bank's analysis. 
Q Okay. And American Bank also included 
in the loan that it was to be repaid in one year, 
correct? 
A Correct. 
Q Okay. So American Bank calculated that 
the entire project could be built for the nine 
million dollars, and it could be built in one 
Page 115 
MS. TEILESSEN: Objection. 
Mischaracte.rizes the testimony. Go ahead. 
BY MR. WETZEL: 
Q Is that correct? 
A No, that's not correct. 
Q Okay. Why is it not correct? 
A Because the five million one ftfty that 
was funded was -- I keep going back to the chum 
under the revoh>ing line of credit and botrowing 
base. 
Q Correct. 
A That's the purpose of the borrowing 
base structure versus a line of credit, advanced 
line of credit which is much more luger for a 
project like this. That is the purpose of the 
borrowing base and the revolving line of credit. 
So it was our analysis that it showed, 
that we thought it could be done as structured. And 
Marshall Chesrown thought it could be done as 
structured. 
Q Okay. Do you lmow if other banks were 
willing to loan on these type of community 
constructions on a revolving credit basis, this same 
structure? 
A I'm not awue, Steve, of that. 
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MS. TElLESSEN: Objection. Calls for 
speculation. 
THE WI1NESS: I don't know. I don't 
recall. 
5 BY MR. WETZEL: 
6 Q It doesn't seem very logical or 
realistic, does it? 7 
A I really don't recall what stage the 8 
project was in. I really don't know. 9 
Q Okay. The sellout period is estimated 10 
to be nine years with annual sales ranging from 35, 11 
the first 12 months, to a high of 50 lots per year 12 
in 2009 through 2014, correct? 13 
A That's what it says, yes. 14 
Q Now, explain to me how BRN was going to 15 
be financing the construction and completing this 1 6 
transaction in a 12-month period. 1 7 
MS. TElLESSEN: Objection. Calls for 18 
speculation. You can answer if you know. 19 
THE WI1NESS: EJ..l'lain to you how it was 20 
going to happen in 12 months? 21 
MR. WETZEL: Yeah. 22 
BYMR. WETZEL: 23 
Page 137 
approximately 35 sales in the first 12 months, and 
50 lots per year in 2009 to 2014 -- if I remember 
correctly, this note was due 12 months --
A Oh, the maturity is what you're 
referi:ing to? 
Q Yes. 
A The maturity, again, was to ensure that 
there was a stopping point for the bank and the 
borrower to ensure things were going as planned. 
And typically, in these situations, if they are, 
then the loan is renewed as this one was for more 
periods of time. 
But I don't think it was ever 
contemplated that the project would be -- in fact, I 
can say definitely, it was never contemplated that 
the project would be completely done in 12 months. 
Q Would the project even have lots 
available in those 12 months? 
A It was anticipated that it would. 
Q Okay. Would it have enough lots 
available for sale to payoff the 15 million dollar 
loan? 
A I don't know. 
Q Okay. 
A I don't know. 
24 
25 
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But if it had not, then there was other 
bank fmancing, guarantor --
Q Or renewal? 
A Or renewal. 
Q Okay. I've always wondered, why don't 
banks guarantee a renewal based upon certain 
covenants? 
A Some do. 
Q Some do? 
A Yeah. 
Q Did you do that here at American Bank 
for other loans? 
A No, I didn't. I can't say if American 
Bank did. 
Q But you never did? 
A I never did. 
Q And it certainly was not offered here? 
A No. 
Q Turning to AB1254. 
A (Witness complies). 
Q Okay. The first paragraph says: ACI 
has been in the earth-moving business for over 15 
years. The company is well diversified in its 
experience. However, since 1999, has been engaged 
in subdivision work. Contract sizes in this 
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regard range from one point five million to ten 
million. 
Where did you obtain that information? 
A I believe I've gotten that from both 
the person below, Don Adams and the bonding company. 
Q Okay. So you were relying on ACI to do 
the work because of their experience? 
A Yes. 
Q Okay. And would you have made this 
loan if it would have been a company that only had 
one year's experience and never done subdivision 
work? 
A Can't say for sure, but it would have 
been much tougher, certainly and perhaps not. 
don't know. 
Q It goes on to say that: Mr. Chesrown 
employed ACI for the infrastructure work on the 
existing Black Rock development. 
Now, where did you get that 
information? 
A From Mr. Chesrown. 
Q Okay. When we say the existing Black 
Rock development, we're talking Black Rock North? 
A Correct -- no, we're talking about the 
club at Black Rock. 
~erving Idaho and Washington 
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Q Then it goes on, the next paragraph 1 
says: Conversations with Don Adams, VP at 2 
Washington State Bank •• and it has the telephone 3 
number •• revealed that ACI has been a customer of 4 
the bank for over ten years. 5 
So did you call? 6 
A I personally called. 7 
Q What did Mr. Adams tell you about ACI? 8 
A Well, I can't recall specifically, but 9 
I presume it's summarizing what's written here. 10 
Q Okay. Where you say: He further 11 
stated that the company is profitable and maintains 12 
a revolving credit facility in the mid seven figure 13 
range, term debt in the high seven figure range; all 14 
accounts bave been handled satisfactorily. 15 
A Correct. 16 
Q Why is that important to you, when you 17 
are just loaning to Black Rock North, as a banker at 18 
American Bank? 1.9 
A Again, you want to be sure that they 20 
can perform and if they're not performing on their 21 
credit, you could suggest problems with a project or 22 
proj ects. 2 3 
Okay. It goes on to say that ACI is 24 
Great American. 25 
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Conversation with Jim Majeskey •• and a 
telephone number again·. ofWoH, Majeskey and Rapp 
revealed above satisfactory experience with a 
bonding capacity of 15 million dollars on individual 
jobs and 30 million dollars in the aggregate. 
A Correct. 
Q You personally called Jim? 
A Correct. 
Q And what·· do you recall the 
conversation? 
A Again, I believe it's just as stated 
here. 
Q Okay. Why was it important to call? 
1 
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A Again, the bonding companies take 14 
really precedence over the banks when it comes to 15 
liens with companies, and just to ensure that 16 
performance of the company has been satisfactory; 17 
there's not any signs or trouble occurring with the 18 
company. 19 
Q You didn't fmd any trouble? 20 
A None at all. 21 
Q Okay. Would it surprise you that what 22 
has happened at Black Rock North has devastated ACls 23 
bonding ability? 24 
A No. 25 
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MR GILL: Objection to the extent it 
assumes facts not in evidence. 
MR WETZEL: Your answer was no. 
THE WI1NESS: Can I answer? 
MS. TELLESSEN: Yes. 
THE WI1NE SS: Well, it wouldn't 
swprise me that it had damaged the company. 
BY MR WETZEL: 
Q Okay. Both subcontractors appear to 
possess the expertise and the financial wherewithal 
to fulfill their contracts. 
A It says that. 
Q And what occurred does appear to 
indicate that that is a correct statement, they did 
fulfill their requirements? 
MS. TELLESSEN: Objection to the extent ' 
it calls for a legal conclusion. 
THE WI1NESS: I have no history beyond 
really when I left American Bank, but I presume 
that they were going as they were supposed to go. 
BY MR WETZEL: 
Q Have you ever heard of any problem with 
the work that ACI did at Black Rock North? 
MR. GILL: I'm gonna to object to the 
foundation. 
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MR WETZEL: Okay. I will set up some 
foundation. 
Strike that. 
~Y MR. WETZEL: 
Q At American Bank, you were in charge of 
putting together the due diligence for this loan? 
A Correct. 
Q Then there was a time period in which 
you did not work on this loan when you went to work 
at Rocky Mountain Bank? 
A Correct. 
Q Then in the spring of 2008, Rocky 
Mountain Bank essentially bought a participation 
interest in the loan? 
A Correct. 
Q You have been in charge of that 
participation interest for Rocky Mountain? 
A Correct. 
Q During that period of time, it has 
given you an opportunity to review the progress that 
has occurred at Black Rock North? 
A Through what was revealed to American 
Bank, yes. 
Q Okay. But what about the current work, 
what has been completed there prior to American -
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Q Okay. What did you do to assure that 
that covenant was fulfilled? 
A When I was there, the existing debt was 
formally subordinated to the bank, as I recall. 
Q The contractors as well, Wadsworth and 
ACI? 
A No. 
The debt -- I really forget, at this 
1 
2 
3 
4 
5 
6 
7 
8 
point, Steve, what it was rdated to. But I think 9 
it was related to these -- the notes that were 1 0 
between BRN and perhaps Samuel or Chesrown or one of 11 
those entities or both that related to the basis and 12 
the property and how they had -- 13 
Q The BRN development? 14 
A Correct. 15 
Q And possibly some loans in-house to 16 
principals? 17 
A Possibly. I can't recall. 18 
Q But will you agree with me that this 19 
also would include liens that could be rued by 2 0 
contractors in this covenant? That that would be a 21 
debt that needs to be subordinated, existing or 22 
future debt? 23 
A Well, it was deemed necessary by the 24 
bank. I suppose it could include that. 25 
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Q Okay. And it would have been 
reasonable for the bank to require that the liens be 
subordinated, correct? 
A Depending on what they were, I suppose 
it would be reasonable, yeah. 
Q And you knew that construction had been 
going on on the project since October of 2006? 
A Correct. 
Q Okay. So what did the bank do to make 
sure that those were subordinated? 
A Required lien wah-ers. 
Q Okay. 
A For wom that had been completed. 
Q Anything else? 
A The extended title coverage policy. 
Q Okay. Anything else? 
A Not that I recall --
Q Okay. 
A -- at this point. 
Q So those are the two main ways; you 
would ask for a lien waiver and you would ask for 
the extended coverage title insurance? 
A Right. 
Q Turning to the next page, 1268 --
A (Witness complies). 
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Q -- the real estate decline. We're 
talking here about risk rating analysis. 
A Yes. 
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Q Okay. And the real estate decline you 
write: A severe recession of dislocation in the 
real estate market would impact the project. During 
the last downturn, land loans were more negatively 
impacted than the improved property. As mentioned 
in Moody's Economy dot com, recent forecast for 
Idaho and the Coeur d'Alene area is strong. 
Moreover, the number of high net worth individuals 
is expected to increase. The coIlateral margin, as 
controIled by the borrower base, provides adequate 
cushion for a downturn. 
A I t says that. 
Q Okay. That's pretty much what you've 
been explaining to me today as to why the loan was 
made, right? 
A Couect. 
Q And again, in 20/20 hindsight, how 
would you have changed that language? 
A Well, in 20/20 hindsight, what we found 
out is if high net worth individuals had money, they 
didn't spend it. 
I don't know how I would change the 
Page 163 
language, but this would have been an overwhelming 
reason, risk factor. 
Q Sure. 
Looking at the construction risk. You 
explain there about the construction risk, that is 
Wadsworth Golf and ACI are going to limit that risk. 
Is that the way I read that? 
A It says: Identifying the risk in 
the mitigant, which is the lower last sentence or 
so, which is the experience that they've had doing 
this. 
Q This goes back to what we've discussed 
previously today that one of the reasons why it's 
really important for American Bank to have as good a 
contract as Wadsworth Golf Construction and ACI 
Northwest is to assure that the project could be 
completed? 
A Correct. 
Q And you relied on that in determining 
the risk factor which allowed the loan to be made? 
A I mean, that was one of the factors, 
yes. 
Q Okay. Thank you. 
The next page, 1269, risk rating. 
Based upon the foregoing and the analysis presented 
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,jijlonn311On for them to say, yeah, this looks like 
iOllaelrungwe could be in terested in or no, this is 
oaJral!:niJr''', second full paragraph, the golf course 
:';;',n<."",tor is Wadsworth -
-- one of the largest in the country. 
1 
2 
3 
4 
5 
6 
7 
8 
9 
American Bank v. BRN ~nt, Inc, et al 
CV09-2619 
it. 
Page 170 
Q Why American Bank was interested in it? 
A Yeah. 
Q And one ofthe reasons American Bank 
was interested in making it was that ACI was going 
to be the infrastructure contractor? 
A Well, that wasn't a predominant reason. 
The reason we would like it is that we thought it 
could get repaid. And that things would -- there 
10 wouldn't be any problem with any part of the loan, 
. lnl", .. t,"Uctul~e contractor is ACI out of Spokane, 11 
Lwab.' .... "6'.~ ... ACI was the contractor on the original 12 
13 
including the contractors. 
Q Right. 
And I wasn't indicating it was a 
14 predominant reason. But it's one of the reasons? 
To show them that the contractors 
in the project have done it before. 
So it's to show them that it's not only 
':.wha'tev·er. but also that the contractors that are 
t ,"·u ...... 'l; there are experienced and knowledgeable; 
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And we're talking Exhibit Number 4 1 
has been handed to you. It is a similar 2 
3 
A h~ 4 
Q It also has a five on it which was just 5 
something that was handwritten by me in the last 6 
. deposition. That is not part of the original 7 
8 
Is there anything different about this 9 
. letter than what you've testified in the last 10 
letter? 11 
A I believe it's identical. The body is 12 
13 
Q And Peter Lawton, you must have lmown 14 
him fairly well from your time at Jackson State 15 
Bank? 16 
A I did. 17 
Q Did you call him up and talk to him a 18 
little bit about this loan? 
A Yes. 
Q Did you explain to him about why it was 
a good loan? 
A Well, I explained to him about the 
loan. They make their own decision whether it's a 
good loan or not. I probably told hina why we liked 
CDA Reporting 
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A Yes. 
Q That it's a good loan, that ACI, an 
experienced infrastructure contractor, would be 
doing the work? 
A Cotrect. 
Q Let's have you tum to the next 
document. 
A (Witness complies). 
(Brief recess.) 
BY MR. WETZEL: 
Q I've handed what has been marked as 
Page 171 
deposition Exhibit 5. 
A Yes. 
Q Do you recognize that document? 
A It has my signature on it. Yes. 
Q And it also has the signature of 
Marshall Chesrown for BRN development and 
individually and as a guarantor, correct. 
A Correct? 
Q So would it be correct to characterize 
this as the final commitment letter? 
A To the best of my knowledge, it's a 
commitment letter. I don't know if this is the 
fInal one or not, but it could be. 
Q Okay. But it's definitely a commitment 
letter? 
A Yes. 
Q You say in the last sentence --let's 
go to the line in the first paragraph, "pleased to 
offer." 
A Yes. 
Q We're very pleased to offer this 
conditional lending commitment subject to the 
following terms. 
A Right. 
Q Now, what you mean by that is that it 
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1 an enforceable agreement govemed under the laws of 
2 the ltate of Montana. 
3 Do you know why Montana was piclccd for 
4 choice of law? 
5 A I don 't know for sure. 
6 I presume it's because that's where 
7 American Bank is located. 
B Q But there wasn't any reason from the 
9 penpcctivc of -
10 A Not from my perspective. 
11 Q - Rocky Mountain? 
12 A No. 
13 Q Turning to the next Exhibit, Exhibit 8. 
14 A (Witness complies). 
15 Q What is this document? 
16 A It appears that this document is the 
17 determination doaunent of the prior document we just 
18 discussed 
19 Q So this confirms the diacu88ioDS. And 
20 this is Rocky Mountain Bank'i agreement to tenninate 
21 the November 18, 2010 letter in fun? 
22 A Yes. 
23 (Exhibit 9 marked) 
24 BY MR. WETZEL: 
25 Q Then the next Exhibit, Exhibit 9. 
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1 A Okay. 
2 Q What i. the purpole of this document? 
3 A Let's see. 
4 This consents to the sale by American 
5 Bank of its portion of the loan to Fidelity, 
6 Q Okay. 
7 Now, the first - or the lecond 
B "whereas" clause, whereas Rocky Mountain Bank is a 
9 party to an addendum of the participation 
10 certificate and agreement - such and such. Is that 
11 accurate? 
12 A The second "whereas" or the first? 
13 Q The fint "whereas," second paragraph. 
14 A Okay. 
15 Q Is everything in there correct? 
16 A I presume it's correct. I don't know 
17 the exact dates. 
18 Q Okay. But other than the exact dates. 
19 Go down now to the fourth "where a •. " 
20 A (Witness complies). Okay. 
21 Q Whereas Fidelity intends to assign its 
22 right to purchase American Bank's interest in the 
23 loan to Samuel & Company, Inc. a Washington 
24 corporation. 
25 What is that about? 
-.. 
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A I presume that the source of the 
purchase for American Bank's portion came from this 
company, Samuel & Company. 
Q Okay. 
Thi. moming I think I was asking you 
whether Bob Samuel or one ofhia entities haa an 
ownership interest in the real property? 
A I remember. 
Q Does this spur your memory at all a. 
far as that? 
A It would appear that they do. 
Q Thcydo? 
A Yes. 
Q So have you - do you have meetings or 
anything on the participation? 
A No. 
The way it works is the lead banker, 
Greg Lane, calls and updates me. We don't have 
joint phone calls with Bob Samuel. 
Q Let me have you turn to one wt .- the 
paragraph that starts out with "Rocky Mountain Bank 
hereby consents. " 
A Yes. 
Q Is that accurate? 
A Yes. 
Page 211 
MR.. WETZEL: Okay. I have no further 
questions. 
MS. 1ELLESSEN: I will have some 
follow-up. I just wmt to take a short break, if 
you don't mind 
MR.. WETZEL: Okay. 
(Brief recess.) 
(Exhibits 10 through 22 marked.) 
CROSS-EXAMINATION 
BY MS. TEILESSEN: 
Q Mr. Hendrickson, I'm marking or handing 
you what'. been marked as Exhibit 10. Do you 
recognize this document? 
Tala: a moment to look through it, if 
you would. 
A (Witness complies). Yes. 
Q Whatia it? 
A It is the document that relates to the 
analysis of the BRN project. 
Q Okay. And I'm also handing you what's 
been marked as Exhibit 1. 
If you would turn to the last page of 
both of thole exhibits and malec a quick comparison 
of them. 
A (Witness complies). 
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Q Is there a difference that you 
A Yes. 
My signature is on the 3230 document, 
it's not on the other document. 
What does your signature indicate? 
The fInal submission and analysis. 
Okay. Looking at Exhibit 10, and 
to the second page - I'm sorry. It would 
be page 3233 which is the fourth page of 
Q If you look down the page to what is 
There is a parenthesis on two, the 
~ pled,giIllg of 52 plus or minus lots valued at 
• aI,proXlinultelly 25 million as collateral. 
MR. WETZEL: Objection. 
THE WI1NESS: No. 
Q What is that to? 
Page 213 
A It is refeuing to, I believe, the lots 
. ' that were initially proposed by the developer that 
were located in the club at Black Rock. 
Q That was not part of the collateral of 
A -No. 
Q So is that an error? 
A That's an error. 
Q If you look down at the bottom of that 
page, it also states, senior debt at 4S million. 
A Yes. 
Q Is that an error? 
A It is. 
Q On the next page, AB003234, at the top 
of the page, there is a related party transaction 
listed at $38,844,000. 
A Yes. 
Q And you look in the following paragraph 
it references $30,192,500. 
A Yes. 
Q Do you know why that is inconsistent? 
A I believe that the table, it starts on 
page 3233, concludes on 3234, including this, were 
extracted incorrectly from the initial write-up. 
I do not know why the numbers are 
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transactions. 
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Q Okay. But it's your recollection that 
the related party transaction --
MR. WETZEL: Objection, leading. 
MS. 1ELLESSEN: It's cross-examination. 
I think that's acceptable, but I will rephrase 
the question. 
BY MS. 1ELLESSEN: 
Q What is your understanding of the 
related party transaction? 
A What it was? 
Q Yes, sir. 
A It was a note between two related 
entities that dealt with either the sale or transfer 
of the property from one entity to the next. 
Q Is that the explanation that's included 
at the asterisks --
MR. WETZEL: Objection, leading . 
Q (cont'd) -- that begins with borrower? 
MR. WETZEL: Objection. 
THE WITNESS: Let me read it and see. 
Yes. 
MS. 1ELLESSEN: Thank you. 
BY MS. 1ELLESSEN: 
Q On page 3235 . 
A Okay. 
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Q Where did you get this parcel table 
with the release prices? 
A I believe it came out of the appraisal. 
Q When you say appraisal -
A . Excuse me. The parcel numbers and 
units, I think came out of the appraisal. 
The release prices, the sections that 
deal with release price per unit and per acre were 
derived by the bank. 
Q Okay. Turning to the next page. 
A (Witness complies). 
Q If you look down, there's the box with 
the credit accommodation descriptions. 
A Yes. 
Q You see the origination amount? 
A It's in error. 
Q It's 45 million. That's in error? 
A Yes. 
Q If you tum to page 28 of the document, 
which is Bates number AB3257 --
A (Witness complies). Yes. 
Q -- at the risk rating analysis, 
there's, again, a parens two in that first 
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1 MR. EMBREY: Correct. 1 
2 MR. LAYMAN: Yeah. 2 
3 MR. EMBREY: Okay. I don't have anything 3 
4 further. We'll need to continue to get -- 4 
5 MR. LAYMAN: You need to call -- you want to 5 
6 keep golng7 We need to call Wetzel If you -- 6 
7 MR. EMBREY: Right, right. 7 
8 I was just going to explain. I'll need to 8 
9 continue to go over the documents that were In the 9 
10 notice of deposition and just go through the Invoices 10 
11 that are referenced In the job cost report!i. 11 
12 MR. LAYMAN: I think all the documents In the 12 
13 deposition have been provided. 13 
14 MR. EMBREY: Yeah. I just need to go through 14 
15 them, you know, and If Brad wants to just send me a 15 
16 Bates listing of what those are, I can just go through 16 
17 them on the record and do that quickly. 17 
18 But at this time, do you want to -- first of 18 
19 all, Is there any objection to that? 19 
20 MR. LAYMAN: No. 20 
21 MR. EMBREY: Okay. Then do you want to give 21 
22 steve a call? 22 
23 MR. LAYMAN: I'll e-mail him. Off the 23 
24 record. 24 
25 (A short break was taken.) 25 
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1 (Enter Mr. Steven Wetzel.) 1 
2 (Whereupon, Deposition Exhibits Nos. 50 2 
3 through 53 were marked for Identification.) 3 
4 EXAMINATION 4 
5 QUESTIONS BY MR. WETZEL: 5 
6 Q. Mr. Capps, my name Is Steve Wetzel. 6 
7 represent ACI Northwest In this matter. 7 
8 A. Yes. 8 
9 Q. Do you know who ACI Northwest Is? 9 
10 A. Yes. 10 
11 Q. How do you know them? 11 
12 A. We've done construction of several different 12 
13 projects with them. 13 
14 Q. Did you -- were you Involved with the Black 14 
15 Rock North project? 15 
16 A. Yes. 16 
17 Q. And was ACI North Involved In It as well? 17 
18 A. ACI Northwest, yes. 18 
19 Q. Yes. And I might just be referring to them 19 
20 as ACI from now on. But we know who we're talking 20 
21 about, correct? 21 
22 A. Correct. 22 
23 Q. What was the relationship between you and ACI 23 
24 at the Black Rock North? 24 
25 A. I was the project manager for the Black Rock 25 
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North Development, and ACI was a general contractor and 
responsible for mass excavation and grading of the golf 
course and haul roads and then subsequent SUbdivision 
work. 
Q. What did you do as the Black Rock North 
project manager? 
A. I participated In all facets of the project 
from the design -- from engineering design and layout 
to construction document preparation, reviewed the 
construction documents as prepared by our engineers or 
golf course architect, reviewed payment -- Invoices 
that were submitted for payment and basically did 
other -- other tasks Involved In managing the 
construction project. 
Q. There's been some exhibits handed to you. 
Would you look at Exhibit No. 50. 
A. Okay. 
Q. Do you recognize what that Is? 
A. This appears to be the last page -- or I'm 
sorry -- not last page, but the second page of the mass 
grading and haul road contract between ACI and BRN 
Development. 
Q. And you've seen that before this date? 
A. Yes. 
Q. And had you seen that at the time that you 
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were actually a project manager at Black Rock North? 
A. Yes. 
Q. Now, I notice here that the Exhibit No. 50 
seems to refer to an AAPEX Construction, Inc. 
A. Yes. 
Q. To the best of your knowledge, Is AAPEX 
Construction, Inc., and ACI Northwest the same entity? 
A. Yes. I believe that ACI Northwest was 
formerly known as AAPEX Construction. 
Q. Could I have you take a look at section B on 
page 50. You can just read It to yourself. 
A. (Complying.) Okay. 
Q. Does section B on this page layout the sums 
that BRN Development were -- was to pay ACI? 
A. Yes. 
Q. And that was based upon completion of certain 
performances that were laid out In the same contract? 
A. Correct. 
MR. GILL: Counsel, you're not representing 
this to be the entire contract, are you? 
MR. WETZEL: I am not. 
MR. GILL: Okay. 
BY MR. WETZEL: 
Q. When you actually looked back at the work 
that was completed by ACI, was all of the work that was 
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1 required under the contract completed? 
2 A. No. There was a portion of the contract that 
3 was never done. 
4 Q. Never done? 
5 A. Correct. 
6 Q. It was just canceled, In other words? 
7 A. Right. 
S Q. But the rest of the performance, was It up to 
9 your ~~ up to the standards of the project? 
10 A. Yeah. I don't believe there was anything 
11 that didn't meet the requirements of the contract. 
12 Q. Now, I'd like to have you take a look at the 
13 cost savings Incentive. Have you reviewed that 
14 recently? 
15 A. Yes. 
16 Q. And why did you review It? 
17 A. I attended a meeting with yourself and ACI 
18 and John Layman'to discuss ACI's claim In regards to 
19 that cost savings Incentive. 
20 Q. And are you aware of the work that was 
21 completed by ACI In regards to the cost savings 
22 IncentiVe? 
23 MR. GILL: Object to the foundation. 
24 MR. WETZEL: You can answer. 
25 MR. LAYMAN: You can answer If you know. 
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1 THE WITNESS: Yes, I'm aware of the work they 
2 did for that. 
3 BY MR. WETZEL: 
4 Q. How are you aware? 
5 A. I was on site during performance of the work. 
6 Q. And have you also had an opportunity to 
7 review the work that was done after the meeting that 
8 you had with ACI recently? 
9 A. Yes. 
10 Q. Okay. Is ACI owed money on the services and 
11 materials supplied by BRN Development? 
12 MR. GILL: Object to the foundation. 
13 THE WITNESS: I believe there are amounts 
14 that ACI has billed for that have not been paid under 
15 this job. 
16 BY MR. WETZEL: 
17 Q. Why do you believe that to be the case? 
18 A. Wellt they flied a lien against the project 
19 for amounts owed. 
20 Q. And does It appear that there are amounts 
21 owed? 
22 A. It appears, yes, that there are amounts they 
23 billed for for previous work that were never paid. 
24 Q. Has there been ever any disagreement between 
25 Black Rock North and ACI In regards to money that Is 
lowed for the services and materials rendered for Black 
2 Rock North? 
3 A. Probably, yes. 
4 Q. Have they pretty much been Ironed out, today, 
5 except for certain Issues? 
6 A. I would say, yes, except for the amounts that 
7 have been billed and not paid. Amounts that have been 
8 paid were agreed to with ACI prior to payment. 
9 Q. Could I have you take a look at Exhibit 51. 
10 A. (Complying.) Okay. 
11 Q. Do you recognize that document? 
12 A. I don't know If I've seen this exact 
13 document. But I recognize the Items listed on it. 
14 MR. LAYMAN: Is that ACI1? 
15 MR. WE1ZEL: Yes, ACI1. 51 Exhibit to this 
16 deposition. 
17 BY MR. WE1ZEL: 
18 Q. Do you see how there are some columns as far 
19 as Invoice Date, Due Date, Job Number, et cetera? 
20 A. Correct. Yes, I see that. 
21 Q. Why don't you take some time and look through 
22 just above the line ~~ the first line on the bottomt 
23 those Invoice dates and the number of Invoice and job 
24 number. 
25 A. (Complying.) Okay. 
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1 Q. Do you see where the exhibit seems to 
2 Indicate that there Is $453,909.85 due and owing? 
3 A. Correct. 
4 Q. Do you see that? 
5 A. I see that. 
6 Q. Do you have any reason to believe that that's 
7 Inaccurate? 
8 A. No, I don't have any reason to believe. 
9 Q. Could you testify today that It Is more 
10 probably than not an accurate tabulation of the 
11 Invoices that have been unpaid? 
12 MR. GILL: Object to foundation. 
13 THE WITNESS: I would probably want to review 
14 our accounting records before I could testify that I 
15 agree with those numbers. But I do agree that there 
16 were amounts of work at the end of that job unpaid and 
17 that this appears to be a representation of It. 
18 BY MR. WETZEL: 
19 Q. And you don't know of any reason, as you sit 
20 here today, to assume that there Is anything which Is 
21 Incorrect In those numbers? 
22 A. Right. I have no reason to assume that. 
23 Q. And there's an Interest column. And It shows 
24 $123,288 owed. 
25 A. Correct. 
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1 Q. Do you have any reason to believe that that 
2 Interest Is Incorrect? 
3 MR. GILL: Object to foundation. 
4 THE WITNESS: I don't have any way of telling 
5 whether that's correct or not. I wasn't Involved In 
6 the establishment of the Interest rate or calculations 
7 of It. 
8 BY MR. WETZEL: 
9 Q. But you cannot, as you sit here today, say 
10 that It's Incorrect? 
11 A. That Is true. 
12 Q. I'd like to have you now take a look at the 
13 Cost Savings Incentive Amount Due. That's right below 
14 the 453,000 we were looking at. 
15 A. Okay. 
16 Q. Do you recognize that number? 
17 A. Not specifically that number. But I am aware 
18 there was a number near that out there. 
19 Q. Okay. I'd like to have you turn now to 
20 Deposition Exhibit No. 52. 
21 A. (Complying.) 
22 Q. Do you recognize that document? 
23 MR. GILL: Object to foundation. 
24 THE WITNESS: This appears to be a copy of 
25 the ACI Northwest Schedule of Cost Savings Incentive 
1 Q. Do you feel like you have a pretty good 
2 handle now on how the cost savings Incentive was 
3 calculated? 
4 A. Yes. I understand how they calculated It, 
5 yes. 
6 Q. I'd like to have you turn now to Exhibit 53. 
7 A. (Complying.) 
8 MR. LAYMAN: How many pages were part of 
9 Exhibit 52? 
10 MR. GILL: It looks like they're Bates 
11 numbered 21 through 24. 
12 MR. LAYMAN: 21 through 24. Okay. 
13 MR. WETZEL: Mm-hmm. 
14 THE WITNESS: Okay. 
15 BY MR. WETZEL: 
16 Q. Do you recognize Exhibit 53? 
17 A. Yes. This appears to be another copy of the 
18 ACI Northwest Schedule of Cost Savings Incentive for 
19 Black Rock North Golf Course that's been revised. 
20 Q. And do you know why it was revised? 
21 A. It was revised In response to discussions 
22 that I had with Jim and Doug Foster on amounts they 
23 were Including In the Incentive claim. 
24 Q. Okay. And does the schedule help to explain 
25 the disagreement between yourself and ACI In regards to 
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1 for Black Rock North Golf Course that I reviewed with 
2 ACI and yourself and Mr. Layman. 
3 BY MR. WETZEL: 
4 Q. Do you know who produced the schedule? 
5 A. I believe It was Doug Foster from ACI. 
6 Q. And did you have an opportunity to review 
7 this with Doug Foster?" 
8 A. Yes, we reviewed this. 
9 Q. And does this appear to be the actual 
10 schedule that you reviewed In the meeting with Doug 
11 Foster? 
12 A. Yes, It does. 
13 Q. Now, as I understand, you were not sure that 
14 you agreed with the numbers that were Indicated In 
15 Exhibit 52 at the meeting? 
16 A. Correct. 
17 Q. SO what did you do to check the numbers that 
18 were Illustrated In Exhibit No. 52? 
19 A. Basically went through line Items In detail 
20 and discussed with Doug and Jim Haneke about what was 
21 Included In those numbers. 
22 Q. And did you do anything subsequent to the 
23 meeting to check those numbers? 
24 A. No. Just follow-up discussions with Doug and 
25 Jim would be It. 
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the calculation of the cost savings incentive? 
A. Yes. They've got revised amounts listed on 
there based on our discussions of what I felt was 
justified or justifiable. 
Q. And what are the areas of disagreement 
between yourself and ACI in regards to the cost savings 
Incentive? 
A. I felt that some of the Items Included In 
this claim were simply Items of work that were not 
done. And I didn't believe It was the Intent of the 
bonus -- or cost savings Incentive prOVision to reward 
contractor for work that was not donei It was more of 
an Incentive to reward them for Ideas and methods that 
saved costs on work that was done. 
Q. Let's look at some specific Issues. It 
appears that In the portion of the schedule Identified 
as 1. Schedule A, there doesn't seem to be any 
suggested changes on your part. Is that correct? 
A. Correct. 
Q. Now, going to schedule B-1, B-2, the second 
part, there does appear to be something there? 
A. Yes. 
Q. And what Is the first disagreement that you 
had that's listed under 2? 
A. It's Item (c), drill and shoot golf course 
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1 and roads. 
2 Q. And what was the difference of opinion 
3 between yourself and ACI on that Issue? 
4 A. That there -- that there was -- that -- my 
5 opinion Is there Is not a cost savings Incentive 
6 designed to reward the contractor for rock not 
7 existing; It was more If they were able to avoid rock 
8 by.dlfferent methods or -- of construction, I guess. 
9 Q. Okay. Now, It appears that you -- do you 
10 concede that something Is owed there? Correct? 
11 A. I concede that ACI did help us and try and 
12 modify design and raise grades to reduce cost, yes. 
13 Q. SO when It -- It states "per Kyle Capps -
14 75%," what does that mean? 
15 A. That means I don't think there would be any 
16 more than 75 percent of that amount that could be 
17 considered changes In design that were caused by ACI's 
18 work. 
19 Q. Okay. That also led to cost savings? 
20 A. Correct. 
21 Q. SO If I understand what you're saying 
22 correctly, you're saying that on 2(c), you believe that 
23 It Is appropriate that ACI should be paid 75 percent of 
24 what was calculated by ACI? 
25 A. I agree that 75 percent of the quantity that 
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1 was reduced there could potentially be affected by 
2 deciSions aDd Input from ACI.to reduce the costs of the 
3 project. 
4 Q. How about the next Item? 
5 A. That would be Item (g). 
6 Q. Okay. That's 2(g)? 
7 A. Correct. And that's drill and shoot golf 
8 course and haul roads again. 
9 Q. Now, what Is the distinction between 2(c) and 
10 2(g)? 
11 A. I think It's the location of the drilling and 
12 shooting. I believe Item (c) was actually In the road 
13 portion of the project and that (g) was on the golf 
14 course. But I would have to double-check that to be 
15 sure. 
16 Q. Mm-hmm. 
17 A. I think they were broken out as two separate 
18 Items. 
19 Q. And what was your conclusion after reviewing 
20 the Information In regards to the cost savings of 2(g)? 
21 A. Based on the Information I had available, I 
22 would say there Is no more than 75 percent of that 
23 amount that could be considered a savings due to 
24 changes or reduction or Increased efficiencies that 
25 were caused by ACI. 
1 Q. What Is the next Issue of disagreement? 
2 A. That would be Item 3(j), haul shot and place 
3 shot rock for swales. 
4 Q. And what was that about? 
5 A. Well, we started that work. But design 
6 change actually prevented us from having to do that. 
7 And,.actually, ACI was Involved In the recommendation 
8 to change the way we were building the swales to reduce 
9 the cost. 
10 Q. And what was your conclusion as to 3(j)? 
11 A. 3(j). That no more than 50 percent of that 
12 amount could be attributed to their Input reducing the 
13 cost of the contract. 
14 Q. SO If I understand you correctly, you're 
15 saying that under 2(j), that ACI should be paid one 
16 half of what they had originally calculated? 
17 MR. LAYMAN: 3(j). 
18 MR. WETZEL: 3(j). Old I say 2(j)? 
19 MR. LAYMAN: Yes. 
20 BY MR. WETZEL: 
21 Q. Excuse me. 3(j). 
22 A. On 3(j), I would think that ACI's Input 
23 contributed to the 50-percent amount worth of savings. 
24 Q. How about 3(k)? 
25 A. 3(k) would be the same as 3(j). The amount 
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they had billed, I felt that no more than half of that 
could be attributed to a cost savings based on their 
Input. 
Q. And what was that Issue? 
A. That was excavation of swales on the roads. 
And part of those -- after a portion of those were 
constructed, we scrapped them because we went to a 
different design. So I didn't feel It was justifiable 
ACI should receive a cost savings Incentive on that 
amount. 
Q. For the full amount? 
A. Mm-hmm. 
Q. But ACI was Involved in the cost savings? 
A. Yes. They were Involved In the swale changes 
that we ultimately -- that our design ended up at. 
Q. Would you turn to the last page of Deposition 
Exhibit 53. 
Why don't you turn to the second to the last 
page. 
MR. LAYMAN: The Bates stamp number? 
MR. WETZEL: There Is no Bates stamp number 
on this. This has never been produced. This was 
produced for this deposition. 
THE WITNESS: Okay. 
BY MR. WETZEL: 
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1 Q. Okay. At the bottom of the page, there seems 1 discussed at the meeting. 
2 to be a tabulation after the line. And why don't you 2 Q. SO you don't have any disagreement as to any 
3 take a look at what that Is over the -- the second to 3 of the Issues on 53 except 2(c), 2(g), 3(j) and 3(k)? 
4 the last page and the last page. 4 A. Correct. 
5 A. (Complying.) 5 Q. Could I have you take a look again at 
6 MR. GILL: Where are you, Steve? 6 Exhibit 50. 
7 MR. WETZEL: Second to last page on 53 and 7 A. Okay. 
8 the last page. 8 Q. Could you read for the record that Cost 
9 MR. LAYMAN: How many pages do we have? 9 Savings Incentive. 
10 MR. WETZEL: Probably four. 10 A. Cost Savings Incentive. "In the event that 
11 MR. GILL: What Is 53? 11 the final contract sum Is below the amount of 
12 MR. WETZEL: 53 is the same as 52, but this 12 $7,500,000 and no one-hundredths, Subcontractor shall 
13 Is -- Includes ... 13 share In 50 percent of the savings." 
14 MR. GILL: You're referring to page 5 or 6? 14 Q. Will you agree with me that ACI's calculation 
15 THE WITNESS: 5 and 6. 15 stili does meet the wording of that cost savings 
16 MR. WETZEL:" 5 and 6. 16 Incentive? 
17 THE WITNESS: Starting right there. 17 MR. GILL: Objection to the extent It calls 
18 MR. LAYMAN: Okay. Thank you. 18 for a legal conclusion. 
19 THE WITNESS: Okay. 19 MR. LAYMAN: Object to the form of the 
20 BY MR. WETZEL: 20 question. 
21 Q. Okay. Have you had a chance to review that? 21 BY MR. WETZEL: 
22 A. Yes. 22 Q. Do you understand the question? 
23 Q. Do you agree with those numbers? 23 A. Could you repeat It? 
24 MR. GILL: What numbers? 24 Q. Would you agree with me that the numbers that 
25 THE WITNESS: This lists the contract amount 25 are Indicated on 52, as calculated by ACI, do still fit 
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1 I agree with. It lists the 25 percent of Item 2(c), 1 the wording of the cost savings Incentive? 
2 25 percent of 2(g), 50 percent of Item 3(j), 50 percent 2 MR. GILL: Object to the form to the extent 
3 of Item 3(k). I agree with all those for sure. And I 3 It calls for a legal conclusion. 
4 will assume that the math from the 75 to that 6939 is 4 THE WITNESS: It appears to me that the 
5 correct. 5 summary they provided Is a reconciliation of that cost 
6 The total contract billing looks correct. 6 savings Incentive provision, yes. 
7 And then they listed out some various credits and 7 BY MR. WETZEL: 
8 additions to the contract. So the total ends up being 8 Q. But from your knowledge as the project 
9 1,700,531.87. 9 manager, you would stili contend that 53 Is probably 
10 BY MR. WETZEL: 10 more accurate? 
11 Q. SO If we compare the last two pages of 52 -- 11 A. Correct. 
12 I guess It's only the last page of 52 -- and the last 12 MR. WETZEL: I have no further questions. 
13 two pages of 53, what Is the distinction between these 13 MR. GILL: Mr. capps, I have some questions 
14 two documents then? 14 for you. 
15 A. The total savings amount on Exhibit 52 was 15 EXAMINATION 
16 $2,261,422.61. And on Exhibit 53 the total savings 16 QUESTIONS BY MR. GILL: 
17 amount listed Is $1,700,531.87. 17 Q. First, I wanted to follow up on some of the 
18 Q. SO If I understand your testimony correctly, 18 questions Mr. Embrey asked you. 
19 you're saying from your knowledge as the project 19 A. Okay. 
20 manager and your review of the cost savings analysis 20 Q. And my questions -- well, first of all, let 
21 done by ACI, you believe that all of the tabulation on 21 me start off and Introduce myself on the record. I'm 
22 53 Is correct, but you do not necessarily believe that 22 Clay Gill. I'm here on behalf of American Bank. 
23 all of It Is correct on 52? 23 Mr. Embrey was asking you questions about ACI 
24 A. Correct. It appears that on Exhibit 53 24 and Wadsworth and work that they performed, and there 
25 they've Incorporated the reduced amounts that we 25 was some discussions about what was going on In 2006. 
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1 My understanding Is that work -- construction work on 
2 this project stopped roughly November 2006; Is that 
3 correct? 
4 A. Correct, yeah. 
5 Well, let me correct that. New construction 
6 stopped, and there was work continuing on site, but It 
7 was more related to dealing with erosion control and 
8 stabilization of the work that had been done. 
9 Q. And as I understood your testimony, that 
10 was -- ACI was doing some ofthat erosion control work 
11 at the end of 2006; Is that right? 
12 A. Correct, yes. 
13 Q. And did I understand your testimony that that 
14 was not within Wadsworth's scope at ~hat particular 
15 time because ACI had not completed the shaping and 
16 whatnot -- or the -- I guess the earth movement? 
17 A. Correct. Wadsworth did have a couple 
18 employees on site. And they were assisting ACI with 
19 the rough shaping as they were grading golf holes. But 
20 none of the holes got completed to the point where they 
21 would be turned over to Wadsworth for golf course 
22 construction In the fall of 2006. 
23 Q. Okay. Now, so Is It fair to say that the 
24 physical Improvements to the property stopped In 
25 November of 2006 and then commenced again sometime In 
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1 20077 
2 A. That's pretty accurate, yes. Yeah. 
3 Q. When In 2007 was that? 
4 A. Spring 2007. Mayor June probably. 
5 Q. Okay.' Let's just take January 2007 through 
6 the end of February 2007. Was Wadsworth doing any 
7 physical improvements to the site at that period of 
8 time? 
9 A. No. 
10 Q. When did Wadsworth begin making physical 
11 Improvements to the site In 20077 Do you recall 
12 approximately? 
13 A. I would say approximately April or May. 
14 Q. April or May of 20077 
15 A. Yeah. 
16 Q. Now, let's turn to the exhibit that 
17 Mr. Wetzel was asking you about. The first one was 
18 Exhibit No. 50. 
19 A. Yes. 
20 Q. This Is not the entire contract between ACI 
21 Northwest and BRN, Is It? 
22 A. That's correct, no. 
23 Q. And I think you testified that AAPEX 
24 Construction, Inc., became ACI Northwest? 
25 A. Yes. 
1 Q. Were you Involved in the negotiation for this 
2 contract between ACI and BRN? 
3 A. I was Involved In preparation of the 
4 contract, but the negotiations of the bonus provision, 
5 no, I was not Involved In. 
6 Q. When you're talking about the bonus 
7 provision, Is that the cost saving Incentive? 
8 A. Yes, that's correct. I apologize. 
9 Q. And when you're saying you were not Involved 
10 In that, you were not Involved -- are you telling me 
11 that you were not Involved In the negotiations between 
12 BRN and ACI for this cost saving Incentive? 
13 A. That Is correct. 
14 Q. Do you know who was from the BRN side of the 
15 table? 
16 A. I believe It was Marshall. 
17 Q. Old you ever have any discussion with -- and 
18 let's just take -- before this contract was executed, 
19 did you have any discussion with anyone at BRN, 
20 Including Marshall, about the cost savings Incentive 
21 portion of this contract? 
22 A. I believe I had some conversation, because It 
23 was -- I was told to Include It In the contract. So we 
24 modified the contract to Include the provision. 
25 Q. What were you told? 
1 
2 
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A. Basically we were told to put In the bonus 
provision as stated here -- or excuse me -- the cost 
savings Incentive. 3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
Q. Now, did this contract, the -- the -- well, 
what's the entire contract? And I know that Exhibit SO 
Is just a portion of It. Does that entire contract lay 
out the scope of ACI's work under this particular 
contract? 
A. Yes. 
Q. Old ACI perform work under multiple contracts 
on this project? 
A. Yes, they did. 
Q. Were those contracts for different aspects of 
work on the project? 
A. Yes. 
Q. And on different parcels? 
A. Not always on different parcels. Some would 
have been a continuation of work on previously 
worked-on portions of the project. 
Q. Were some for the golf course and some for 
residential lots? 
A. Yes. 
Q. Now, were you Involved in the bidding process 
In terms of when ACI was -- was bidding for this 
particular job, were you involved In what the cost 
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might be and then what profit and overhead they might 1 
get paid? 2 
A. No, no. I was Involved In the bidding 3 
process. But I have -- I have no Idea of anybody's 4 
profit or overhead, what they would be paid. 5 
Q. Do you have a general understanding as to 6 
what type of profit and overhead a contractor might 7 
earn on a project like this? 8 
MR. WETZEL: Objection, foundation. 9 
THE WITNESS: No. I think It varies on every 10 
project based on the contractor's structure. 11 
BY MR. GILL: 12 
Q. Tell me what your understanding of the cost 13 
savings Incentive was. What -- what -- how was ACI to 14 
be paid? 15 
A. My Impression of cost savings incentive was 16 
that If ACI made suggestions or recommendations to make 17 
modifications or change procedures to reduce costs on 18 
the project that they were to share in the amount that 19 
was saved below a fixed contract price. 20 
Q. And I think you said that a portion of the 21 
scope of work that ACI performed under Exhibit 50 was 22 
not actually done, correct? They didn't do that -- 23 
A. Yes. 24 
Q. -- portion of work, correct? 25 
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A. Yes. 1 
Q. And what was that? 2 
A. Well, It was the four Items that were listed 3 
on there, which were drilling and shooting of golf 4 
course and haul roads and swale excavation and hauling 5 
and placing shot rock In swales. 6 
Q. NOw, did ACI bill under-- did they have 7 
billing submittals that they submitted on a monthly 8 
basis -- 9 
A. Yes. 10 
Q. -- to BRN? 11 
A. Yes. 12 
Q. And are you the one that reviewed those? 13 
A. Yes. 14 
Q. To this date, has ACI ever submitted an 15 
Invoice or a billing to BRN for this cost savings 16 
amount? 17 
A. Not that I'm aware of. 18 
Q. Do you know why? 19 
A. No. 20 
Q. Are you aware of any discussions between 21 
Marshall Chesrown and Bill Radobenko about this cost 22 
savings Incentive proposal? 23 
A. ! believe they discussed It when they came up 24 
with It. But I wasn't Involved, and I don't have any 25 
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firsthand knowledge of what was discussed. 
Q. When was the first time you became aware of 
ACI's request for additional amounts under this cost 
savings Incentive proposal? 
A. Some point after all work had stopped on the 
project, Jim Haneke mentioned to me that he thought 
they were entitled to part of the bonus -- or the cost 
savings Incentive. 
Q. And when was that? 
A. I don't recall. 
Q. When did ACI Northwest complete the work that 
It was required to perform under the contract, the 
portion of which has been marked as Exhibit 50i do you 
recall? 
A. I don't recall exactly what date they quit 
working on this scope of work. But there was some of 
this work that was never done. So I -- I don't think I 
can sit here and say there's a date that It got 
completed because part of It we didn't do. 
Q. If you look at Exhibit 52 -- you didn't 
prepare Exhibit 52, correct? 
A. That Is correct. 
Q. Is It your understanding this was prepared by 
somebody at ACI Northwest? 
A. Yes. 
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Q. And you had -- you mentioned a meeting that 
you had with Mr. Wetzel and who else -- and Mr. Layman 
was there? 
A. Yes. 
Q. Who else was present? 
A. Jim Haneke from ACI and Doug Foster from ACI. 
Q. When did this meeting take place? 
A. Last week or the week before. 
Q. SO sometime in early March of 2011? 
A. Correct. 
Q. Before March 2011, had you ever seen numbers 
presented by ACI Northwest for what It claimed It was 
owing under a cost savings Incentive proposal? 
A. No. 
Q. And, again, you were the one who these 
billings were submitted to? 
A. Yes. 
Q. How many different projects have you worked 
on with ACI Northwest besides this particular project? 
A. Over half a dozen. Probably eight to ten. 
Q. How would you describe your relationship with 
Bill Radobenko? 
A. I have a good relationship with Bill. 
Q. Would you consider him a friend? 
A. Yes, probably. 
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1 Q. Okay. Do you socialize with him? 1 ACI? 
2 A. No. 2 A. Yes. 
3 Q. Now, on Exhibit -- I realize you didn't 3 Q. Would someone verify that that percentage of 
4 prepare Exhibit 52. But If you'll look at the -- the 4 work was done during that particular period of time? 
5 Bates pages that are 23 and 24, the last two pages, 5 A. Yes. 
6 those appear to have Invoice dates, correct? 6 Q. Who Is that person? 
7 A. Yes. 7 A. Me. 
8 Q. And my recollection from the testimony of the 8 Q. Now, the original contract amount Is 742,000, 
9 ACI representatives Is they -- they ·Iast invoiced work 9 correct? 
10 under the contract, a portion of which has been marked 10 A. I don't recall unless that's on this other 
11 as Exhibit 50, In about March or April of 2008. Is 11 exhibit. 
12 that consistent with what you're seeing on Exhibit 52? 12 MR. LAYMAN: For that particular --
13 A. Yes. It appears the last date shown on here 13 BY MR. GILL: 
14 was March 19 of 'OB. 14 Q. Well, yeah. That's what -- I'm just saying 
15 Q. Is that consistent with your recollection as 15 that Exhibit 52 --
16 you sit here today that the last Invoice you received 16 A. Oh, I'm sorry. I'm sorry. 
17 from ACI Northwest on Its work performed under the 17 Q. Exhibit 52 Indicates that that particular 
18 contract, a portion of which has been marked as 18 portion was -- the original contract amount was 
19 Exhibit 50, was In April -- March/April of 200B? 19 742,000, correct? 
20 A. I would say that's accurate, yes. 20 A. Correct, yes. 
21 Q. And we are now in the year 2011. And ACI 21 Q. And then It says total amount billed Is 
22 North -- I'm sorry -- BRN has not received an Invoice 22 $547,560, correct? 
23 from ACI for additional amounts owed -- what It claims 23 A. Yes. 
24 is owing under this cost savings Incentive? 24 Q. Can you explain the difference? 
25 MR. WETZEL: Objection. 25 A. The difference Is the amount that was .not 
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1 THE WITNESS: Not that I'm aware of. 1 billed for that Item of work. 
2 BY MR. GILL: 2 Q. What do you mean It wasn't billed? 
3 Q. If an Invoice was submitted for that amount, 3 A. Well, the amount billed was 547,560. And so 
4 who would It be directed to at BRN? 4 the difference between that and the original contract 
5 A. At this time, I don't know. I don't know. 5 amount Is -what the third column cost savings Is 
6 no longer work for BRN. 6 listing. 
7 Q. When did you stop wOFklng for BRN? 7 Q. Old you -- tell me what you did when you went 
8 A. I stopped working for -- well, let's see. 8 through and -- when was Exhibit -- let me strike that 
9 was not specifically employed by BRN, but I worked for 9 and start over again. 
10 Black Rock Development. And I left that position in 10 When was Exhibit 52 first presented to you? 
11 May of 2010, I believe. 11 A. In our meeting with ACI a week or two ago. 
12 Q. If you look at Exhibit 52 under the 12 Q. And when you received Exhibit 52 .-- and let's 
13 Schedule A and then It has Mob, which I take Is 13 just take the Schedule A, the first line item, 
14 mobilization, General Conditions. 14 mobilization/general conditions. Did you go through 
15 A. Yes. 15 each of ACI's billings that you received to see If they 
16 Q. Now, I believe you've already testified that 16 actually performed all of those Items? 
17 ACI would bill on a monthly basis, submit an Invoice 17 A. I want to make sure I understand your 
18 and a schedule of values. Is that how they typically 18 question. You're asking If, once I received this, I 
19 did things? 19 went back through ACI's Invoice to --
20 A. Yes. 20 Q. Yes. 
21 Q. And on the schedule of values, would It list 21 A. No, I did not. 
22 the orlglnai contract amount and then percentage of 22 Q. You didn't make that comparison? 
23 work performed during that particular period? 23 A. No. 
24 A. Yes. 24 Q. How did you make a decision as to what Items 
25 Q. And is that how payment was typically made to 25 may be In question on this particular Exhibit 52? 
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1 A. I reviewed these and reviewed the 
2 explanations given for each one and, based on my 
3 Involvement In the project and recollection of the 
4 construction work that was done, that's what I base my 
5 opinion of the value of those on. 
6 Q. Okay. So It was based upon your recollection 
7 In March of 2011 as to what happened and not a review 
8 of records? 
9 A. True. 
10 Q. Let me ask you about the line Item (j) where 
11 It says -- I'm sorry. I'm on the first page of 
12 Exhibit 52 under the third Item. And It says Schedule 
13 6-4 Storm Water Drainage. And under Item (j) it says 
14 haul shot and place shot rock for swales. 
15 A. Yes. 
16 Q. And Is your understanding of this Exhibit 52 
17 that what's listed In the first column In the amount of 
18 $514,530.90 Is what ACI Is claiming Is owed under this 
19 particular line Item under the original contract? 
20 A. Yes. 
21 Q. Now, the total amount billed Is blank, 
22 correct? 
23 A. Correct. 
24 Q. SO Is that Indicating that ACI never 
25 billed -- to your -- Is It your understanding that ACI 
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1 never billed for that line item? 
2 A. Yes. 
3 Q. What Is hot (sic) shot and place shot rock 
4 for swales? What was that work? 
5 A. Haul shot and place shot rock for swales. 
6 That's hauling rock material and placing It In the 
7 bottom of swales. And then there would be a top layer 
8 of soli to finish It for storm water treatment. 
9 Q. Was that work actually done on this 
10 particular job? 
11 A. No. Many of the swales were excavated. But 
12 prior to completion they had designed those changes. 
13 Q. SO that -- those Items were never Included in 
14 the golf course? 
15 A. I'm not following you. What? 
16 Q. I'm just trying to see If I understand your 
17 testimony. Are you telling me that those Items were 
18 never done on this particular job? 
19 A. Correct. 
20 Q. SO If I understand your testimony correctly, 
21 ACI Northwest -- are you saying that 6RN believes that 
22 It owes money for ACI on that particular aspect of the 
23 job --
24 A. No. 
25 Q. -- even though nothing was ever done? 
1 A. No, I'm not saying that. 
2 Q. Okay. What are you saying? 
3 A. I'm saying the maximum amount of value they 
4 could claim they saved the project based on the design 
5 changes of the swales, which were in large part a 
6 recommendation of theirs to use on-site material rather 
7 than Imported material, the maximum value you could 
8 attribute to that suggestion would be the 50-percent 
9 value of What's there. 
10 Q. Okay. Have you ever seen this cost savings 
11 incentive-type proposal In any of the contracts --
12 construction contracts you've been working on? 
13 A. I don't recall having this type of provision 
14 before. 
15 Q. Would your testimony on Exhibit 52 when -- on 
16 the first page of Exhibit 52, No.3, Schedule 6-4, 
17 Storm Water Drainage, It has the letter (k) and then It 
18 says swale excavation. Is It your understanding that 
19 what's listed under the original contract amount of 
20 $50,176.62 Is what ACI Initially had as the -- under 
21 Its scope of work that was the contract amount for that 
22 scope of work under the original contract? 
23 A. Yes. 
24 Q. And Is It your understanding that In 
25 reviewing Exhibit 52, that the total amount billed 
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Indicates that ACI never billed for that particular 
aspect of the job? 
A. Yes. 
Q. Does that Indicate that they never did that 
portion of the job? 
A. Yes. 
Q. Tell me how much time you went -- you spent 
with Exhibit 52 and came up with what you thought were 
changes that ought to be made and -- and that were 
Incorporated in Exhibit 53. How much time total did 
you spend? 
A. A couple hours maybe. 
Q. A couple hours being two or less? 
A. Yeah, maybe two. An hour and a half or two, 
yeati. And that would Include the Initial meeting to go 
through this, as well as subsequent discussion. 
Q. Old you consult with anybody when you were 
making decisions? 
A. No. 
Q. Old you talk to Marshall Chesrown? 
A. No. 
And just to be perfectly clear, what my 
numbers represent here are the maximum amount I think 
they could realistically try and claim as savings under 
that contract. But I'm not agreeing with any of the 
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1 amounts or anything owed. 1 BY MR. GILL: 
2 Q. What do you mean by that? 2 Q. Mr. Capps, on Exhibit No. 50, which Is a 
3 A. I make no judgment of whether that's supposed 3 portion of the contract --
4 to be paid or not by this. 4 A. Yes. 
5 Q. SO you're not here testifying -- 5 Q. -- did you draft the cost savings Incentives 
6 A. The cost savings Incentive provision, yes. 6 portion of this contract? 
7 Q. Okay. You're not here testifying that they 7 A. No. 
8 are contractually entitled to those monies from BRN? B Q. Do you know who did? 
9 A. That Is correct, right. 9 A. I don't recall who did. 
10 Q. Have you ever -- let's go back to Exhibit 52 10 MR. GILL: Those are all the questions I 
11 under the -- the first one under Schedule A, line Item 11 have. 
12 (a), mobilization/general conditions. And I think 12 MR. WElZEL: Are there going to be any 
13 you've already testified that the -- In reviewing this 13 questions In regards to these matters? And while we're 
14 particular exhibit, It appears that the original 14 stili on the record, the next deposition that's coming 
15 contract amount for that line Item was 742,000, 15 up Is a 30(b)(6) of BRN, correct? 
16 correct? 16 MR. EMBREY: (Nodding.) 
17 A. Correct. 17 MR. WElZEL: No. 
18 Q. And you haven't gone through ACI's progress lB MR. EMBREY: That will likely be this 
19 payment billings, correct? 19 afternoon. The next one at 1:00 is the deposition of 
20 A. No, not since they -- I received them 20 Kathryn McKinley. 
21 originally In the project as a manager. 21 MR. WElZEL: Oh, okay. Excuse me. 
22 Q. I'll just tell you when I reviewed them, 22 MR. LAYMAN: The 30(b)(6) will be after that. 
23 there was a period of time when the schedule of values 23 MR. WElZEL: After that. Okay. 
24 were submitted and the original contract amount was 24 I don't plan to be here for the 30(b)(6) 
25 listed as 742,000, and then somewhere along the way It 25 because nothing related to what we've just been talking 
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about was placed on the 30(b){6) Issues. So we do have 
agreement between yourself and myself, Clay, that there 
are gOing to be no questions to BRN In regards to this 
Issue? 
1 was dropped to $547,560. Do you have any knowledge as 
2 to why that happened? 
3 A. No. 
4 Q. In those particular circumstances -- or as 
5 you work on a job like this, Is there times when there 
6 Is a change order executed and the original contract 
7 price drops because part of that scope of work has 
8 changed? 
9 MR. WETZEL: Objection. 
10 THE WITNESS: Yes. Typically In a 
11 construction project when you make a change, there will 
12 be a change order Issued. 
13 BY MR. GILL: 
14 Q. Have you tried to review the change orders 
15 under each of these line Items to see If the amount 
16 that was the original contract amount dropped? 
17 A. No, I have not. 
18 Q. And did that happen with ACI under this 
19 particular project? Were there Items where they 
20 originally bid for something and then It was taken out 
21 of the job and there was a change order executed? 
22 A. I believe so, yes. 
23 Q. And you haven't done that review? 
24 A. No, 
25 (Brief pause.) 
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MR. LAYMAN: I think he's -- he's probably 
attempting to serve the 30{b)(6} notice and the scope 
of deposition based on 30(b)(6) notice. 
MR. GILL: Right. 
MR. LAYMAN: So If you want to renote It or 
do something like that --
MR. GILL: Right. We'll have to have 
another --
(Reporter Interruption.) 
MR. GILL: One at a time. 
MR. LAYMAN: We can make him available, and 
In that limited scope maybe It will be done by phone 
too. So depends on what you're looking at. He hasn't 
gone back and reviewed all his notes or anything else 
to prepare for that. So I think everybody would be 
better served If he had a chance to refresh his 
recollection before he testified In that. 
MR. GILL: That's flne. As long as we have 
an agreement that Marshall's being available for 
deposition on those topics. Then I don't have any 
problem with that. 
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1 MR. LAYMAN: And If he's out of the area, 
2 we're not going to pay the expense to fly him up here, 
3 but he'd be available by phone If he's out of the area 
4 unless you want to pay to bring him up. So ... 
5 MR. GILL: I'm not agreeing to anything. 
6 MR. LAYMAN: We don't have a horse In that 
7 race. 
8 MR. WETZEL: BRN Is stili a party to the 
9 action. We certainly should be able to depose BRN In a 
10 deposition. 
11 MR. GILL: Are you talking about ACI7 
12 MR. WETZEL: Yes. And I'm talking about 
13 American Bank. 
14 MR. GILL: Oh. 
15 MR. WETZEL: Both of us should be able to 
16 depose BRN at a later time. 
17 MR. LAYMAN: We have always cooperated on 
18 discoverY to date. So I'm not assuming there's going 
19 to be a problem. 
20 MR. GILL: Okay. 
21 MR. LAYMAN: He's made an objection --
22 MR. GILL: I'm not making --
23 MR. LAYMAN: -- 30(b)(6). So I don't think I 
24 have -- I'm entitled to do that. 
25 MR. GILL: Yeah, you can make your objection. 
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MR. WETZEL: Okay. Well, I was actually 
asklng for a stipulation. And I think you already 
agreed that you're not going to stay here and try and 
force answers to these Issues In a 30(b)(6) that 
doesn't include those Issues. 
MR. GILL: I don't know what questions are 
going to be asked. 
MR. WETZEL: We'll go off the record then. 
(Discussion off the record.) 
THE COURT REPORTER: Do you want him to read 
and sign? 
MR. LAYMAN: You ought to read It. 
(Whereupon, the deposition was concluded at 
12:00 p.m.) 
(Signature requested.) 
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2 I, KYLE CAPPS, being first duly sworn, depose 
3 and say: 
4 That I am the witness named In the foregoing 
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I, Patricia L. Pullo, Certified Shorthand 
Reporter, do hereby certify: 
Page 311 
That the foregoing proceedings were taken 
before me at the time and place therein set forth, at 
which time any witnesses were placed under oath; 
That the testimony and all objections made 
were recorded stenographically by me and were 
thereafter transcribed by me or under my direction; 
That the foregOing Is a true and correct 
record of all testimony given, to the best of my 
ability; 
That I am not a relative or employee of any 
attorney or of any of the parties, nor am I financially 
Interested in the action. 
IN WITNESS WHEREOF, I have hereunto set my 
hand and seal this 5th day of April, 2011. 
PATRICIA L. PULLO, C.S.R. #697 
21 Notary PubliC 
816 Sherman Avenue, Suite 7 
22 Coeur d'Alene, ID 83814 
23 My Commission Expires 11/13/2012. 
24 
25 
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3. To provide all su.pervision, materials, labor, supplies, and equipment to eomp~ete an work as set forth 
below and in the attached Exhibits. 
4. The folk)wing Exhibits are attached and incorporated by reference: 
"A", Specific IncIu.<>ions and Exclusions 
"B", rnt~rim Lien/Claim Waiver 
"C", Pay Request FOl1n 
I'D'\ Substance Abuse Program Requirements 
"E", Sample Insurance Certificate and Required Limits 
B. . BRN Developn1en~ Inc. (Owner), for full, complete, and faithful performance of this Co~tract, agrees to 
pay AAPE~ Cons~ctio~ Inc. (Snbcontraotol): 
. SEVEN l\11LJ .. ION, SIX HUNDRED SIXTY-THRElC THOUSAND, ONE HUNl>RED NINETY-
NINE DOLLARS AND 57/100 ($7,663,199.57) 
Taxes al'e Inclusive. 
Cost Savings lneenti'Ve. In the event that the final contract sum is below the amount of SEVEN 
MlLLION FIVE HUNDRED THOUSAND DOLLARS AND NO/IOO ($7.500,000.00), Snbcontractor 
shall share in fifty percent (50%) of the savings. 
C. Under provisions of Section Z in. attached General Conditions, a bond is required for this Contract. 
IN WITNESS WHEREOF, BRN DE.Y!itLOPME~ INC., and AAPEX CONSTRUCTION, INC:, 
have executed this Contract; effective as of this ~ day 0 JA.,U.JI.¥!5' ~ 2ed{ 
BRN DEVELOPMEN'l', me. AAPEX CONSTRUCTION, INC. 
Conlr.sef Agreement 
ltevUl •• IOI9/)(, 
l'age 1 ot'J5 
)IO~ 
(Contractor Registration Number for Idaho) 
----- ,---------(Sales Tax Permit Number) 
( ACI NORTHWEST, INC .. 
SCHEDULE OF CURRENT AMOUNTS DUE FROM SRN DEVElOPMENT 
1/31/2011 
Interest at 12% 
Invoice Due Date Joh Invoice Amount Accrued to Description 
Date Number Number 1/31/2.011 
10/2112008 11/10J200a 8027 6452 .$ 19.570.00 $ 5,224.39 BRN Winter Work 
11125/2008 12/10/2008 11027 Ge76 $ 16,110.64 $ 4.141.913 13RN WloterWork· retentIon 
10/2512008 11/10/2008 8058 6722 $ 2,312.20 $ e17.26 SRN alack Rock House Demo· retenllon 
1012512008 11110/2068--8 223.71 BRN Comfort Stalion - retenllon 
1112412008 1211012008 8097 6661 $ 1,241.00 $ 319.06 BRN Com 0 a on· 
9/2512008 10/1012006 6101 6322 $ 206.016.63 $ 67,097.65 BRN Panhandle Modlfloations 
10/21/2008 11/10/2008 8101 ·6446 $ 20.961.75 $ 5,595.93 BRN Panhandle Modifioations 
11/25/2008 12110/2008 8101 6608 $ 18.355.69 $ 4.719.17 BRN Panhandle Modifications ~plus retention 
11/25/2008 12/10/2008 8101 6677 $ 49.544.78 $ 12,737.76 BRN Panhandle Modifications - retention 
8121/2008 9/10/2008 8104 6169 $ 52,155.00 $ 14,969.20 BRN Offsite Sewer 
11125/2008 12110/2008 8104 6678 $ 7,032.49 $ 1,808.02 BRN Offslte Sewer - retention 
9{25/200B 10/1012000 8186 6366 $ 4,270.89 $ 1,183.68 BRN Erosion Control" T&M 
10/21/2008 11/1012008 8186 6450 $ 14,568.30 $ 3.889.14 BRN Ero$lon Cont(ol • T&M 
11/24/2008 1211012008· 8186 6652 $ 3,742.48 $ 962.17 BRN Erosion Control- T&M 
9126/2008 10/10/2006 6187 6367 $ 6,673.64 $ 1,621.89 BRN New Clubhouse Site - T&M -Invoice balance 
10f21/200a 11/1012.008 8187 6451 $ 13,922.92 $ 3,716.85 BRN New Clubhouse Site - T&M 
11124/2008 1211012008 ·8503 6646 , 4,240.00 ~ 1,090.09 BRN Conduit @ New Entrance 
1012212008 11/1012008 8984 6487 $ 36.93 $ 9.88 BRN Golf Course ~ T&M -Invoice balance 
9/22/2008 10110/2008 8970 6312 $ 7,135.36 $ 1,977.57 BRN Cart Path Work-Hole # 5&6- r&M 
10/2112008 11/10/2008 8974 6448 .$ 1,462.73 $ 390.49 BRN Kootenai CamJ) - T&M 
4f7/2009 5/10/2009 9914 7093 $ 3,618.45 $ 792.16 BRN Storm Pipe DiVersIon - T&M 
$ 453,909.85 $ 123.288.00 
CO$t Savings InCEtntlve Amount Due $1,130,711.31 
$1,584,621.16 
Per Diem Interest iii 52Q.97 
I S-/ 
000001 
ACI 
}/Oy 
( 
" 
1. 
a. 
b. 
ACI NORTHWEST, INC. 
SCHEDULE OF COST SAVINGS INCENTIVE FOR BLACK ROCK NORTH.GOLF COURSE 
The original contract for the Black Rock North Golf Course was a lump sum contract broken down into 38 Items of work with a corresponding lump sum amount for each item 
of work. (not including Item No.6, the fuel escalation clause) It was ACI Northwesfs Intent from the start of the project to save BRN Development money and complete the 
lroject under the cost savings incentive amount of $7,500,000.00. The monthly progress billings submitted were based upon quanUties and unit prices for most of the contract 
Items, to better reflect the actual work completed. For those Items that were true lump sum numbers (ie.Mob/General Conditions) ACI billed BRN based on the mutually agreed 
upon amounts, again in order to save BRN Development money, and bring the job in under budget. 
ORIGINAL TOTAL TOTAL 
I CONTRACT AMOUNT COST AMOUNT BILLED SAVINGS 
Schedule A (General Superintendence and SIte Preparation) COMMENTS 
Mob/General Conditions $ 742,000.00 $ 547,560.00 $ 194,440.00 Due to an accelerated schedule we were able to save 
considerable overhead and supervisIon costs. 
Construction Facilities & Temporary Controls $ 430,658.55 $ 279,928.06 $ 150,730.49 Due to an accelerated schedule we were able to save 
considerable Job incidental costs. 
c. Demolition & Removal of Existifl9 Structures $ 84,180.96 $ 42,090.48 No cost savings - the balance of demolition was added 7\ to another Job - see Job number 8058. 
d. Temporary Traffic Control $. ·74,960.00 $ 26,236.00 $ 48,724.00 Due to an accelerated schedule and optimal timing 
of activIties we did not use the personnel and 
equipment originally anticipated. 
e. Clearing, Grubbing & Site-prep (not to exceed T&M) $ 250,000.00 $ 245,000.00 $ 5,000.00 We were able to complete the clearing as estimated. I 
Sub-Total $ 1,581,799.51 $ 1,140,814.54 $ 398,894.49 
2. Schedule B·1 & B·2 (Mass Grading, SIte Storm Draina~ e & Erosion Control) 
a. Mass Grading Main Site, GC and Haul Roads $ 2,030,733.90 $ 2,004,600.40 $ 26,133.50 The mass grading went very well, and was efficiently 
I performed. 
b. Rough Shaping $ 245,564.28 $ 147,338.57 $ 98,225.71 We were able to do some of the rough shaping as we 
were doing the mass grading, and did not require the 
additional equipment time as we estimated. 
c. Drill & Shoot Golf,Course and Roads $ 975,672.36 $ 33,406.30 $ 942,266.06 We did not encounter as much rock that was 
antiCipated, because we were able to adjust certain grades 
to avoid rock areas, and when we moved In the 0-11 
dozer we are able to rip roclk areas that would 
normally have to have been drilled and shot(blasting). 
d. Rough Grade Building Pads $ 10,787.41 $ 5,393.71 The building pads to be rough graded were for booster and 
pump stations. All of the stations were not built· k 
No effect on cost savings incentive. 
'" 
Rough Grade Lakes $ 17,528.41 $ 17,528.41 $ . 
\1ass Grading Panhandle Site $ 527,238.27 $ 457,659.52 $ 69,578.75 We were able to perform the worik more efficiently, 
and in less time than oriainallv estimated. 
Drill & Shoot Golf Course & Haul Roads $ 183,720.42 $ 11,838.59 $ 171,881.83 We did not encounter as much rock that was 
-
anticipated, because we were able to adjust certain grades 
to avoid roclk areas, and when we moved in the 0-11 
dozer we are able to rip roclk areas that would 
normally have to have been drilled and shot(blasting). 
Sub-Total $ 3,991,245.05 $ 2,677,765.50 $ 1,308,085.85 
3. Schedule B·4 (Storm Water Drainage) 
a. Rock Check Dams $ 5,321.78 $ 8,263.78 $ (2,942.00) Additional quantities were added to the original plans 
causing the cost overrun. 
b. 4" Storm Draln@FIIIToe $ 34,840.26 $ 28,359.26 $ 6,481.00 Due to field verification of those areas, it was determined 
that certain areas had positive drainage so did not require 
the drain pipe to be Installed and the design was changed. 
c. Multi-Plate Culvert $ 363,490.92 $ 312,602.19 $ 50,888.73 We were able to install the mUlti-plates with less 
manpower and equipment, and in a shorter period of 
time. 
d. 12" Culvert $ 22,467.51 $ 32,023.68 $ (9,556.17) Additional quantities were added to the original plans 
causing the cost overrun. 
e. 18" Culvert $ 54,366.39 $ 88,963.18 $ (34,596.79) Additional quantities were added to the original plans 
causing the cost overrun. 
f. 24" Culvert $ 17,554.68 $ 47,375.96 $ (29,821.28) Additional quantities were added to the original plans 
causing the cost overrun. 
g. Culvert Bedding $ 4,610.97 $ 4,149.87 $ 461.10 We were able to supply the bedding as estimated. 
h. Type 1 Catch Basins $ 2,688.66 $ 7,169.76 $ (4,481.10) AddItional quantities were added to the original plans 
causing the cost overrun. 
I. Type 2 Catch Basins $ 5,298.93 $ 8,831.55 $ (3,532.62) Additional quantities were added to the original plans 
causing the cost overrun. 
j. Haul Shot & Place Shot Rock for Swales $ 514,530.90 $ . $ 514,530.90 The roadside swales were not constructed due to the 
fact that the existing ground would not perculate 
adequately. A design change rerouted the stormwater 
intended to be put Into the swales to be diverted Into the 
larger sediment ponds. 
k. Swale Excavation $ 50,176.62 $ . $ 50,176.62 The roadside swales were not constructed due to the 
fact that the existing ground would not perculate 
adequately. A design change rerouted the stormwater 
intended to be put into the swales to be diverted into the 
larger sediment ponds. 
I. Rip-Rap Ditch Line $ 52,242.84 $ 53,415.85 $ (1,173.01) Additional quantities were added to the original plans 
. causIng the cost overrun. 
m. Inlet & Outlet Protection $ 12,824.37 $ 12,824.37 $ - ), 
70. A~~ (!> r:"<')~ .. Sub-Total $ 1,140,414.83 $ 603,9 )105 .35.38 000021 52 
4. Schedule 8-5 Erosion Control I a. I Track Walk Slopes 
, Vire Backed Silt Fence - Construction 
c. Wire Backed Silt Fence - Wetland Protection 
d. Waltles 
e. Construction Entrances 
f. Slope Stabilization Matting 
g. Sediment Pond Excavation 
h. Shot Rock - Fill and Grade Sed. Pond Bottoms 
/. Hydroseed Sed. Ponds, Swales, & Ditches 
j. Hydroseed CuVFill Slopes 
k. 
5. 
a. 
Topsoil and Disturbed Area - Outside Golf Course 
Sub-Total 
Schedule 8-3 (Road Construction) 
Construction Haul Road Surfacing -
Ballast on haul roads at BRN 
~uel Escalation 
as of 9/21/06 off-road diesel = $2.269 
as of 9/21/06 on-road diesel = $2.699 
as of 9/21/06 unleaded gasoline = $2.329 
7. Bond 
a. ICompletion/Performance Bond 
ORIGINAL CONTRACT AMOUNT 
No. CHANGE ORDERS 
1 December Fuel Adjustment 
2 October/November Fuel Adjustment 
3 Delete Bond 
4 VOID 
5 January Fuel Adjustment 
6 Metric Sheeting for 92' Multiplate (was $26,200.00) 
7 Februarv Fuel Adjustment 
8 March Fuel Adjustment 
9 April Fuel Adjustment 
10 Pump Station Installation 
11 Mav Fuel Adjustment 
12 June Fuel Adjustment 
13 6" Gravity Sewer 1,792 LF @ $32.00 
8" Pressure Sewer 2,000 LF @ $20.75 
8" Irrigation Line 2,500 LF @ $22.50 
Air Release/Air Vacuum Manhole 3 @ $3,875.00 
Air Release Manhole-Irrigation 2 @ $3,640.00 
Pressure Cleanout-Manhole 1 @ $3,120.00 
14 Julv Fuel Adjustment 
15 AUQust Fuel Adjustment 
16 September Fuel Adjustment 
17 Sand Added to Sediment Pond 
ORIGINAL TOTAL TOTAL 
CONTRACT AMOUNT COST 
AMOUNT BILLED SAVINGS COMMENTS 
$ 42,414.50 $ 10,625.05 $ 31,789.45 At the request of the project owner, most of the slopes were 
matted and did not require to be track walked.(see C.O.No.23) 
$ 98,186.40 $ 134,940.85 $ (36,754.45) Additional quantities were added to the original plans 
causlno the cost overrun. 
$ 37,317.15 $ 35,202.48 $ 2,114.67 We were able to tighten up the delineation of the 
fencing, protect the original fencing installed and 
ultimately used less silt fence. 
$ 22,114.17 $ 60,384.78 $ (38,270.61) Additional quantities were added to the original plans 
causino the cost overrun. 
$ 3,159.00 $ 2,369.25 $ 789.75 We were able to eliminate the third construction 
entrance, and utilize two entrances more efficiently. 
$ 183,248.21 $ 177,053.64 $ 6,194.57 On the slopes that called for matting on the original 
plans, we were able to install the matting in a 
shorter oeriod of time than estimated. 
$ 66,816.36 $ 60,134.68 $ 6,681.68 We were able to build the ponds more efficiently 
and in a shorter oeriod of time than estimated. 
$ 41,550.21 $ 25,628.40 $ 15,921.81 We were able to be more efficient with less equipment 
while Installino the rock in a shorter oeriod of time. 
$ 17,851.86 $ 
-
$ 17,851.86 The roadside swales were not constructed due to the 
fact that the existing ground would not perculate 
adequately. A design change rerouted the stormwater 
intended to be put into the swales to be diverted into the 
laroer sediment ponds. 
$ 38,082.33 $ 1,627.06 $ 36,455.27 We were able to work a trade with Wadsworth Const., 
by loaning them labor and equipment, they did the 
hvdroseedino for us. 
$ 132,000.00 $ - ~cost savings - this work was Incorporated into *1 ther contract - see job NO.8027. 
$ 682,740.19 $ 507,966.19 $ 42,774.00 
$ 185,000.00 $ 62,896.09 $ 122,103.91 We were able to build the haul roads narrower, laying 
the ballast In thinner layers, and covering less area, 
saving significantly in our final costs, by having much 
less time into build ina the haul roads. 
1$ 82,000.00 $ 82,000.00 $ 
$ 7,663,199.57 $ 5,075,421.77 $ 2,408,293.63 
REVISED TOTAL TOTAL 
CONTRACT AMOUNT COST 
AMOUNT BILLED SAVINGS COMMENTS 
$ 2,845.60 $ 2,845.60 $ (2.845.60 Fuel cost escalation billino - added cost to the contract. 
$ 3,557.02 $ 3,557.02 $ (3,557.02 Fuel cost escalation billino - added cost to the contract. 
$ (82,000.00) $ (82,000.00) $ 82,000.00 We suggested in order to save $82,000.00 right at the 
beginning of the job, there was no need for BRN to 
spend the money on a Performance Bond, given our 
past track record of excellent job performance on 
lorevlous Black Rock Development projects. 
$ 688.79 $ 688.79 $ (688.79 Fuel cost escalation billino - added cost to the contract. 
$ 20,960.00 $ 20,960.00 $ (20,960.00) Due to the actual location and path of the existing creek 
steel sheet pilings had to be used in order to contain the 
creek within the design path and size of the 92' long 
multi-olate culvert. Added cost to the contract. 
$ (1,230.86 $ (1230.86 $ 1,230.86 Fuel cost escalation blllino - added cost to the contract. 
$ 277.49 $ 277.49 $ (277.49 Fuel cost escalation billino - added cost to the contract. 
$ (220.30 $ (220.30) $ 220.30 Fuel cost escalation billino - added cost to the contract. 
$ 42,948.00 $ 42,948.00 Added scope of work beyond the original contract. 
No effect on cost savlnos Incentive. 
$ 819.66 $ 819.66 $ (819.66 Fuel cost escalation blliino - added cost to the contract. 
$ 2,570.52 $ 2,570.52 $ (2.570.52 Fuel cost escalation billino - added cost to the contract. 
$ 57,344.00 $ 57,344.00 Added scope of work beyond the original contract. 
$ 41,500.00 $ 41,500.00 No effect on cost savings incentive. 
$ 56,250.00 $ 56,250.00 
$ 11,625.00 $ 11,625.00 
$ 7,280.00 $ 7,280.00 
$ 3,120.00 $ 3,120.00 
$ 11,078.78 $ 11,078.78 $ 11,078.78 Fuel cost escalation billino - added cost to the contract. 
$ 13,993.14 $ 13,993.14 $ 13,993.14 Fuel coS1 escalation blllino - added cost to the contract. 
$ 22,024.33 $ 22,024.33 $ 22,024.33 Fuel cost escalation billino - added cost to the contract. 
.$ ..... ~0 . .ao2.00 $ 10,302.00 $ 10.302.00 As reouired - added cost to the contract 
j f ()lo i\~1 000022 
REVISED TOTAL TOTAL 
CONTRACT AMOUNT COST 
No. CHANGE ORDERS AMOUNT BILLED SAVINGS COMMENTS 
~ 18 13/4" Rock for 4" Trench Drain $ 3,278.00 $ 3,278.00 $ (3,278.00 As required - added cost to the contract 
.' 1ctober Fuel Adiustment $ 11,579.22 $ 11,579.22 $ (11,579.22 Fuel cost escalation bllJing - added cost to the contract. 
JRN Infrastructure- Added scope of work beyond the original contract. 
Mob & Indirect Costs $ 3,060.75 $ 3,060.75 No effect on cost savings Incentive. 
Subgrade Prep 11,800 SY @ $1.60 $ 18,880.00 $ 18,880.00 
Geotech Fabric 11,800 SY @ $1.05 $ 12,390.00 $ 12,390.00 
Haul & Place Ballast 3,087.30 SY @ $5.50 $ 16,980.15 $ 16,980.15 
6" Gravity Sewer 3,760 LF @ $21.90 $ 82,344.00 $ 82,344.90 
Sewer Services 6 EA @ $1058.00 $ 6,348.00 $ 6,348.00 
4" Potable Water Main 2,200 LF @ $20.40 $ 44,880.00 $ 44,880.00 
6" Potable Water Main 4,860 LF @$23.05 $ 112,023.00 $ 112,023.00 
16" Irrigation Line 1,800 LF @ $57.00 $ 102,600.00 $ 102,600.00 
8" Irrigation Line 2,560 LF @ $25.20 $ 64,512.00 $ 64,512.00 
Irrigation Services 6 EA @ $1,410.00 $ 8,460.00 $ 8,460.00 
Fire Hydrants 6 EA @ $3 898.00 $ 23,388.00 $ 23,388.00 
21 November Fuel $ 9,189.23 $ 9,189.23 $ (9,189.23) Fuel cost escalation billing - added cost to the contract. 
22 BRN Infrastructure - Added scope of work beyond the original contract. 
6" Gravity Sewer 800 LF @ $21.90 $ 17,250.00 $ 17,520.00 No effect on cost savings Incentive. 
16" Irrigation Line 760 LF @ $57.00 $ 43,320.00 $ 43,320.00 
Irrigation Services 5 EA @ $1,410.00 $ 7,050.00 $ 7,050.00 
Sewer Services 5 EA @ $1058.00 $ 5,290.00 $ 5,290.00 
23 Slope Stabilization Material 
SC250 261 rolls@ $172.00 $ 44,892.00 $ 44,892.00 $ (44,892.00) As requested by Owner - added cost to the contract. 
VMAX550 20 rolls @ $375.00 $ 7,500.00 $ 7,500.00 $ . (7,500.00) 
24 Sand For Ponds $ 5,991.97 $ 5,991.97 $ (5,991.97) As required - added cost to the contract 
TOTAL ADJUSTED CONTRACT AMOUNTS $ 8,540,139.06 $ 5,952,631.26 $ 2,320,197.04 
T&M BILLINGS - Job No. 6416 Total Amount Original Contract I Additional Work I 
Billed Work Not In Contract 
11/21/061nv.2725 $ 82,914.08 
11/21/06Inv.2725 Clearing done prior to contract 1$ 76,605.08 1 beino sioned-balance of clearing done on NTE number. 
11/21/061nv.2725 Straw Mulch & BloWing $ 6,309.00 I 
12/19/06 Inv.2872 $ 70,429.29 
2119/06 Inv.2872 Straw Mulch & Blowing 1$ 21,193.761 
12/19/06 Inv.2872 Sediment Pond Water Handlino 1$ 49,235.531 
1/24/071nv.3000 $ 84,341.01 
1/24/07 Inv.3000 Straw Mulch & Blowing 1$ 19,410.99 I 
1124/071nv.3000 Sediment Pond Water Handlino H 64,930.02 I 
2122107 Inv.3079 $ 45,087.39 
2122/07 Inv.3079 Straw Mulch & VisQueen 1$ 16,292.38 I 
2122107 Inv.3079 Sediment Pond Water Handling 1$ 28,795.01 I 
3/22107 Inv.3187 $ 34,977.30 
3/22/07 Inv.3187 Straw Mulch & Visqueen 1$ 13,570.57 I 
3/22107 Inv.3187 Sediment Pond Water Handling 1$ 21,406.73 I 
4/24/07 Inv.3435 $ 18,440.58 
4/24/071nv.3435 Straw Mulch & Visqueen 1$ 4,563.47 I 
4/24/07 Inv.3435 Sediment Pond Water Handling 1$ 13,877.11 I 
5/21/071nv.3548 $ 36,598.46 
5/21/071nv.3548 Straw Mulch & Visqueen 1$ 1,838.34 I 
5/21/07 Inv.3548 Sediment Pond Water Handling 1$ 34 760.12 I 
6/22/07 Inv.3843 $ 20,629.55 
6/22/07 Inv.3843 Straw Mulching & Visqueen 1$ 9,020.95 I 
6/22107 Inv.3843 Sediment Pond Water Handling 1$ 11,608.60 I 
7/23/071nv.4275 $ 14,964.70 
7/23/071nv.4275 Kootenai Cabin Pond Work 1$ 10,850.41 I 
7/23/071nv.4275 Sediment Pond Water Handling 1$ 4,114.29 I 
8/23/07 Inv.4665 $ 59,577.67 
8/23/07 Inv.4665 Sleeve Water Pipe for Kootenai Cabin $ 5,385.33 
across Road 5 
8/23/07 Inv.4665 2" Service to Berms $ 4,143.88 
8/23/07 Inv.4665 Locate 6" Water Line $ 4,772.50 
8/23/07 Inv.4665 Screen Shot Rock $ 3,534.24 
8/23/07 Inv.4665 4" & 8" from BR Estates to Road Q $ 11,918.96 
8/23/07 Inv.4665 Dry Utilities $ 14,120.85 
8/23/07 Inv.4665 Tie-in to Existino-Relocate Hydrant $ 3,789.68 
8/23/07 Inv.4665 Pumll Station-Strip Forms, Notch Top $ 584.15 
8/23/07 Inv.4665 Lower Phone Lines $ 2,311.39 
8/23/071nv.4665 Pond#l-lntake Pad Pipe, Fill Line $ 450.43 
erosion control 
18/23/07 Inv.4665 Dog House Manholes For Fill Line $ 3,582.10 
Valves - Ponds 1 & 2 
18/23/07 Inv.4665 4" LIne Into Pond $ 484.44 
18/23/07 Inv.4665 Straw Blowino $ 4,499.72 I. 
1 , 07 
T&M BILLINGS - Job No. 6416 Total Amount Original Contract Additional Work 
Billed Work Not in Contract 
9/21/07Inv.4774 $ 104,952.86 
9/21/07Inv.4774 8" Gravitv Sewer Line $ 3,823.98 
9/21/071nv.4774 4" Force Main Line $ 2,053.92 
·9/21/07Inv.4774 6" PVC Water Main $ 9,134.15 
9/21/071nv.4774 8" IrriQation Line $ 1,182.56 
9/21/071nv.4774 12" IrriQation Line $ 675.64 
9/21/07Inv.4774 16" Irriaation Une $ 44,229.54 
9/211071nv.4774 Repair Pond #3 $ 5,333.04 
9/21/07Inv.4774 Screen Shot Rock $ 10,554.65 
9/21/071nv.4774 Straw BlowinQ $ 16572.14 
9/211071nv.4774 RElQ8lr Pond #3 $ 912.00 
9/21/07Inv.4774 Move Ballast $ 1,265.66 
9/21/07 Inv.4774 Bore Hole for Conduit $ 108.50 
9/21107Inv.4774 Tunnel Detour $ 3,025.75 
9121/071nv.4774 Pump House Footings $ 1,079.16 
9/21/07Inv.4774 Berm IrriQation $ 1,150.55 
9/21/071nv.4774 Control Conduit $ 1,107.31 
9121/07Inv.4774 Sleeves $ 2,444.53 
9/21/07Inv.4774 Construction Entrance $ 299.78 
10/23/07 Inv.4939 $ 17,010.26 
10/23/07 Inv.4939 Straw Blowina 
10/23/071nv.4939 Repair Pond 3 
10/23/07 Inv.4939 Pump Pad SubQrade & Utilities 
11/19/071nv.5113 $ 20,249.92 
11/19/07 Inv.5113 Straw BlowinQ 
11/19/07Inv.5113 Repair Pond 3 
11/19/07 Inv.5113 Drain Road 0 
11/19/071nv.5113 Pumj) Pad SubQrade & Utilities 
12120/07Inv.5232 $ 33,763.63 
12120/07Inv.5232 Straw BlowinR 
12120/07Inv.5232 Sediment Pond Water HandlinQ 
12120/07 Inv.5232 Cart Path Hole #5 $ 
12120/07Inv.5232 Pump Pad Subgrade & Utilities 
12120/07 Inv.5232 Haul Columnar Basalt from Legacy 
1/25/081nv.5354 $ 3,863.86 
1/25/081nv.5354 Silt Fence $ 
1/25/08 Inv.5354 Slope Stabilization - mats only $ 
1/25/081nv.5354 Rip Rap Ditch w/Fabric $ 
1/25/08 Inv.5355 $ 2,863.29 
1/25/08 Inv.5355 Straw Blowing 
1/25/081nv.5355 Erosion Control Maintenance 
3/19/081nv.5537 $ 4,948.89 
3/19/081nv.5537 Straw Blowing 
3/19/081nv.5537 Erosion Control Maintenance 
$ 655,612.74 $ 
TOTAL CONTRACT BILLINGS-including change orders 
TOTAL T&M BILLINGS 
TOTAL AMOUNT BILLED - JOB # 6416 
$ 5,952,631.26 
$ 655,612.74 
$ 6,608,244.00 
Other Billed T&M Work Adding to Cost of Contract 6416 
Cart Path Hole #5 
Building Pad Subgrade 
Rock Cart Path - Holes 5 & 6 
Slope New Maintenance Building & Ballast 
New Road L to Water Reservoir 
Short Game-Driving Range 
Strip Topsoil New Clubhouse Site 
Total T&M Billed to Other Jobs that Add to Cost of Contract 6416 
Cost Savings Incentive Contract Amount 
Less Total Original Contract Billings 
Less Total Fuel Adjustment Billings 
Less C.O.No.3 - delete bond 
Less C.O.No.6 - Multi-plate sheet pilings 
Less C.O.No.17 - Sand added to sediment pond 
Less C.O.No.18 - 3/4" rock for 4" trench Drain 
Less C.O.No.23 - Slope stabilization mats 
Less C.O.No.24 - Sand for ponds 
Less T&M Billings For Contract Costs - Job NO.6416 
Less Other T&M Billings for Contract Costs 
TOTAL SAVINGS 
$ 7,500,000.00 
$ (5,075,421.77) 
$ (77,172.62) 
$ 82,000.00 
$ (20,960.00) 
$ (10,302.00) 
$ (3,278.00) 
$ (52,392.00) 
$ (5,991.97) 
$ (25,378.51) 
$ (49,680.52) 
$ 2,261,422.61 
50% OF SAVINGS $ 1,130,711.31 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
1$ 10,658.46 I 
1$ 3,882.63 I 
1$ 2,469.16 I 
$ 17,779.16 
$ 1,115.70 
$ 567.73 
$ 787.33 
$ 20,582.04 
$ 3,594.65 
7,125.98 
$ 1,733.69 
$ 727.27 
1,319.62 I I 
367.14 I I 
2,177.10 I 
1$ 2,377.67 I 
1$ 485.62 I 
.1 $ 2,351.27 I 
1$ 2,597.62 I 
25,378.51 $ 630,234.23 
8,369.78 
397.65 
1,117.87 
8,418.03 
1,458.04 
1,816.23 
28,102.92 
49,680.52 
} IO~ 
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ACI NORTHWEST, INC. 
SCHEDULE OF COST SAVINGS INCENTIVE FOR BLACK ROCK NORTH GOLF COURSE 
The original contract for the Black Rock North Golf Course was a lump sum contract broken down into 38 items of work with a corresponding lump sum amount for each item 
of work. (not including Item No.6, the fuel escalation clause) It was ACI Northwest's intent from the start of the project to save BRN Development money and complete the 
project under the cost savings incentive amount of $7,500.000.00. The monthly progress billings submitted were based upon quantities and unit prices for most of the contract 
iterns. to better reflect the actual work completed. For those items that were true lump sum numbers (ie.Mob/General Conditions) ACI billed BRN based on the mutually agreed 
upon amounts, again in order to save BRN Development money. and bring the job in under budget. 
_. _'"" •• _ ...... , _ _ -- .... """~"'I ... •• 0 ..... 1 "'-IQIIIQ lItO 
a. Rock Check Dams $ 5,321.78 $ 
b. 4" Storm Drain @ Fill Toe $ 34,840.26 $ 
c. Multi-Plate Culvert $ 363,490.92 $ 
d. 12" Culvert $ 22,467.51 $ 
e. 18" Culvert $ 54.366.39 $ 
f. 24" Culvert $ 17,554.68 $ 
8,263.78 $ 
28,359.26 $ 
312.602.19 $ 
32,023.68 $ 
88.963.18 $ 
47,375.96 $ 
encounter as much rock that was 
l"nHf'in"'ed, because we were able to adjust certain grades 
rock areas, and when we moved in the 0-11 
(2.942.00) 
6,481.00 
50,888.73 
(9.556.17) 
(34,596.79) 
(29,821.28) 
we are able to rip rock areas that would 
have to have been drilled and 
Additional quantities were added to the original plans 
causing the cost overrun. 
Due to field verification of those areas. it was detenmined 
that certain areas had positive drainage so did not require 
the drain pipe to be installed, and the design was changed. 
We were able to install the multi-plates with less 
manpower and equipment. and in a shorter period of 
time. 
Additional quantities were added to the original plans 
causing the cost overrun. 
Additional quantities were added to the original plans 
causing the cost overrun, 
Additional quantities were added to the Original plans 
causing the cost overrun. 
~ 
~ 
I 
er-
a 
-.) 
-
g. Culvert Bedding 
h. Type 1 Catch Basins 
I. Type 2 Catch Basins 
j. Haul Shot & Place Shot Rock for Swales 
k. Sv.ale Excavation 
I. Rip-Rap Ditch Line 
m. Inlet & Outlet Protection 
Sub-Total 
_. 
-_., ._-_.- - - ........... - """' ....... _ ................... 
a. Construction Haul Road SurfaCing -
Ballast on haul roads at BRN 
6. Fuel Escalation 
as of 9/21/06 off-road diesel = $2.269 
a~; of 9/21/06 on-road diesel = $2.699 
$ 4,610.97 $ 4,149.87 $ 
$ 2,688.66 $ 7,169.76 $ 
$ 5,298.93 $ 8,831.55 $ 
$ 514,530.90 $ - $ 
per Kyle Capps - 50% = $ 
$ 50,176.62 $ - $ 
per Kyle Capps - 50% = $ 
$ 52,242.84 $ 53,415.85 $ 
$ 12,824.37 $ 12,824.37 $ 
$ 1,140,414.83 $ 603,979.45 $ 
$ 185,000.00 $ 62,896.09 
461.10 We were able to supply the bedding as estimated. 
(4,481.10) Additional quantities were added to the original plans 
causing the cost overrun. 
(3,532.62) Additional quantities were added to the original plans 
causing the cost overrun. 
514,530.90 The roadside swales were not constructed due to the 
fact that the existing ground would not perculate 
257,265.45 adequately. A design change rerouted the stormwater 
intended to be put into the swales to be diverted into the 
larQer sediment ponds. 
50,176.62 The roadside swales were not constructed due to the 
fact that the existing ground would not perculate 
25,088.31 adequately. A design change rerouted the stormwater 
intended to be put into the swales to be diverted into the 
larger sediment ponds. 
(1,173.01) Additional quantities were added to the original plans 
causing the cost overrun. 
-
254,081.62 
o 
.-
-
-
$ 122,103.91 We were able to build the haul roads narrower, laying I 
the ballast in thinner layers, and covering less area, 
saving significantly in our final costs, by having much 
less time into building the haul roads. 
as of 9/21/06 unleaded gasoline = $2.329 
7. Bond ~'m~pl~et~io-n/=P~eIT~o-rm-a-n-c-e~B-on-d~--------------~I~$--~8~2~.O~OO~.~OO~$~--8~2~.0~0~0.~00~~$---------'------------------------------------~ 
ORIGINAL CONTRACT AMOUNT $ 7.663.199.57 $ 5.075,421.77 $ 1.847,402.89 
.--
Costs $ 3,060.75 $ 3.060.75 
Prep 11.800 SY @ $1.60 $ 18,880.00 $ 18,880.00 
Fabric 11,800 SY@ $1.05 $ 12,390.00 $ 12,390.00 
& Place Ballast 3,087.30 SY @ $5.50 $ 16,980.15 $ 16,980.15 
Gravity Sewer 3,760 LF @ $21.90 $ 82,344.00 $ 82,344.00 
Services 6 EA@ $1058.00 $ 6,348.00 $ 6,348.00 
4" Potable Water Main 2,200 LF @ $20.40 $ 44,880.00 $ 44,880.00 
6" Potable Water Main 4,860 LF @ $23.05 $ 112,023.00 $ 112,023.00 
1S"lrrigation Line 1,800 LF @ $57.00 $ 102,600.00 $ 102,600.00 
Irrigation Line 2,560 LF @ $25.20 $ 64,512.00 $ 64,512.00 
Services 6 EA@$1,410.00 $ 8,460.00 $ 8,460.00 
ants 6 EA 
I! 17,250.00 1$ 17,520.00 43,320.00 $ 43,320.00 7,050.00 $ 7,050.00 
-
-
--.. 
'-
Sewer Services 5 EA@ $1058.00 $ 5,290.00 $ 5,290.00 1 
23 Slope Stabilization Material I 
SC250 261 rolls @ $172.00 $ 44,892.00 $ 44,892.00 $ (44,892.00) As requested by Owner - added cost to the contract. 
VMAX550 20 rolls @ $375.00 $ 7,500.00 $ 7,500.00 $ (7,500.00\ 
24 Sand For Ponds $ 5,991.97 $ 5,991.97 $ (5,991.97) As required - added cost to the contract 
TOTAL ADJUSTED CONTRACT AMOUNTS $ 8,540,139.06 $ 5,952,631.26 $ 1,759,306.30 
ci 
-.l 
-
~:&M BILLINGS· Job No. 6416 
l/21/07Inv.4774 
Total Amount I Original Contract I Additional Work 
Billed Work Not in Contract 
$ 104,952.86 
TOTAL CONTRACT BILLINGS-including change orders 
TOTAL T&M BILLINGS 
TOTAL AMOUNT BILLED - JOB # 6416 
Other Billed T&M Work Adding to Cost of Contract 6416 
Cart Path Hole #5 
Building Pad Subgrade 
Rock Cart Path - Holes 5 & 6 
Slope New Maintenance Building & Ballast 
N,ew Road L to Water Reservoir 
Short Game-Driving Range 
Strip Topsoil New Clubhouse Site 
$ 5,952,631.26 
$ 655,612.74 
$ 6,608,244.00 
Total T&M Billed to Other Jobs that Add to Cost of Contract 6416 
Cost Savings Incentive Contract Amount 
Less 25% of Item 2. c. - per Kyle Capps 
$ 7.500.000.00 
$ (235.566.52) 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
8,369.78 
397.65 
1,117.87 
8,418.03 
1,458.04 
1,816.23 
28,102.92 
49,680.52 
c<) 
le,ss 25% of Item 2. g. - per Kyle Capps 
Less 50% of Item 3. j. - per Kyle Capps 
Less 50% of Item 3. k. - per Kyle Capps 
Revised Cost Savings Incentive Contract Amount 
Less Total Original Contract Billings 
Less Total Fuel Adjustment Billings 
Less C.O.No.3 - delete bond 
Less C.O.No.6 - Multi-plate sheet pilings 
Less C.O.No.17 - Sand added to sediment pond 
Less C.O.No.18 3/4" rock for 4" trench Drain 
Less C.O.No.23 - Slope stabilization mats 
Less C.O.No.24 - Sand for ponds 
Less T&M Billings For Contract Costs - Job No.6416 
Less Other T&M Billings for Contract Costs 
TOTAL SAVINGS 
$ (42,970.46) 
$ (257,265.45) 
$ (25,088.31) 
$ 6,939,109.26 
$ (5,075,421.77) 
$ (77,172.62) 
$ 82,000.00 
$ (20,960.00) 
$ (10,302.00) 
$ (3,278.00) 
$ (52,392.00) 
$ (5,991.97) 
$ (25,378.51) 
$ (49,680.52) 
$ 1,700,531.87 
50% OF SAVINGS $ 850,265.94 
T 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
--000--
1 
1 
J 
1 AMERICAN BANK, a Montana 
banking corporation, 
) 
) 
) 
) 
) 
) 
CERTIFIED COpy 1 
Plaintiff, 
vs. 
) 
BRN DEVELOPMENT, INC., an ) 
Idaho corporation; BRN ) 
INVESTMENTS, LLC, an Idaho ) 
limited liability company; ) 
LAKE VIEW AG, a Liechtenstein ) 
company; BRN~LAKE VIEW JOINT ) 
VENTURE, an Idaho general ) 
partnership; ROBERT LEVIN, ) 
~rustee for the ROLAND M. ) 
CASATI FAMILY TRUST, dated ) 
June 5, 2008; RYKER YOUNG, ) 
Trustee for the RYKER YOUNG ) 
REVOCABLE TRUST; MARSHALL ) 
CHESROWN, a single man; ) 
-THORCO, INC., an Idaho ) 
corporation; CONSOLIDATED ) 
SUPPLY COMPANY, an Oregon ) 
corporation; THE TURF ) 
CORPORATION, an Idaho ) 
corporation; WADSWORTH GOLF ) 
CONSTRUCTION COMPANY OF THE ) 
SOUTHWEST, a D~laware 
corporation; POLIN & YOUNG 
CONSTRUCTION, INC., an Idaho 
corporation; rAYLOR 
ENGINEERING, INC., a 
Washington corporat,ion; 
PRECISION IRRIGATION, INC., 
Arizona corporation, 
Defendants. 
and 
TAYLOR ENGINEERING, INC., a 
Washington corporation, 
Third-Party Plaintiff, 
) 
) 
) 
) 
) 
) 
an) 
) 
) 
) 
) 
) 
) 
) 
) 
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DEPOSITION OF 
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regulated fmancial institution engaged an appraiser and 
got a compliant appraisal. that institution could assign 
that appraiser -- appraisal to a subsequent lender. 
We're involved in a project like that now 
where it's not a recreational project. It's a 
commercial building, but another lender had committed to 
make the loan and they had engaged the appraiser. The 
borrower has subsequently said I'd rather do business 
American Bank v. BRN Development, et al 
CV09-2619 
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1 Q. Okay. And again, if I needed more precise 
2 information on that, you've got the records for at least 
3 the more current of those loans? 
4 A. Yes. 
5 Q. Okay. I'd like to review the current status 
6 oilhe Biack Rock Nurth project. Now, American Banl, 
7 completed the foreclosure, correct? 
8 MS. 'IELlESEN: Objection. Calls for a legal 
9 conclusion. You can answer. with American Bank and that bank gave us the appraisal. 
So that's complying. We have to pay for it. The lender ID THE WI1NESS: I'll go with Liz's answer there. 
has to pay for it. 11 :!vIR. WETZEL: Q. Okay. Do you know if it went 
Whoever engages the appraiser is responsible 
for the compensation of the appraisal-- appraiser. So 
that you'll notice in -- I see you have a copy of the 
commitment letter there that I'm -- I don't know 
specifically, but I'm sure it says that Marshall is 
12 to a trustee sale? 
13 MS. 'IELLESEN: Objection. Calls for a legal 
14 conclusion. 
15 MR. \'VETZEL: A legal conclusion as to whether 
16 there was a trustee's sale? 
going to reim burse us for the appraisal. 17 Q. Do you know if there was a trustee's sale? 
Q . And that's usually the case, isn't it? 18 A. I don't. 
A. Y cah, but Marshall in the BRN sense could not 
have written a check to Cushman & Wakefield. 
19 Q. You don't? 
20 A. I'm being honest with you. There's--
Q. Right. 21 Q. Whoatthebank--
A. And for us to have a compliant appraisal. 22 A. There's a limit to my knowledge and Liz has 
Q. Okay. And that compliance requirements, what 
is the basis for those requirements? 
23 handled -- Nancy was our original contract -- contact 
24 and Liz has handled this going forward. There was a 
A. Federal regulation. 25 sheriffs sale. 
Page 75 
Q . Federal banking regulations? 1 
A. (Nods head.) 2 
Q. Okay. Is it possible to give me a range of 3 
how much was being loaned on these projects we've been 4 
talking about, you know, minimum to maximum? 5 
A. Three percent to -- I think BRN was probably 6 
the top. Seventy-fi1'e percent of the as-is appraised 7 
value was the BRN advance. 8 
Q. How about the dollar size of the loans? 9 
A. The largest loan in which we were involved? 10 
Q. Yes. 11 
A. That was probably the Yellowstone Club. and I 12 
think at one point it was -- I think at the time that 13 
the loan paid off, when the now famous or infamous 14 
Credit Suisse loan hit the books, I think it was about 15 
35 million. 16 
Q. Okay. So that would be the largest? 17 
A. I believe so. 18 
Q. What would be the smallest? 19 
A. Maybe the loan at Ironwood. Maybe the loan on 20 
that property southwest of Whitefish. 21 
Q. And what would have been the size of those 22 
smaller loans? 23 
A. Maybe 2 million, 3 million, somewhere in 24 
there. 25 
CDA Reporting 
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Q. There was a sheriffs sale? 
A. I believe that's correct. 
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Q. Okay. And at the sheriff's sale, did American 
Bank bid? 
A. I believe that we credit bid. 
Q. Okay. And so does American Bank now own the 
project? 
MS. 'IELlESEN: Objection. Calls for a legal 
conclusion. You can answer to the extent you know. 
THE WI1NESS: I'm not trying to be difficult, 
but can you tell me what "does American Bank own the 
project"? Do you mean is the land in the name of 
American Bank? 
MR. WETZEL: Q. Correct. 
A. No, it is not. 
Q. Okay. Who owns the land? 
A. I can't tell you who owns it today. 
Q. Who did you sell it to? 
A. Fidelity National Timber Resources. 
Q. Okay. When was it sold to Fidelity Timber 
Resources; is that --
A. Fidelity National Timber Resources. 
Q. When was it sold to Fidelity Tiinber? 
MS. 'IELLESEN: Objection. 
l'vlR. WETZEL: Grounds? 
Serving Idaho and Washington 
-111'7 208.765.3666 (ID) 509.703.6600 (WA) 
24 
25 
9 
A. Yes. 
Q . Okay. 
Page 82 
A. Because remember, it's a revolving line of 
credit. This isn't a traditional construction loan by 
any stretch of the imagination, where it just goes up on 
a linear basis and then drops off to zero. That's not 
how it worked. This was a revolving line of credit. So 
at the time, the loan was fully adnnced. I believe 
before we accelerated the note, it had a $15 million 
balance. 
There had been two payments. One -- one was 
for $2.9 million, one was for $625,000, and then when 
life got more difficult for BRN, there was a -- we 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
released -- and there was no release of collateral 14 
associated with those. We released a piece of 15 
collateral, and there was a $400,000 pay down. So when 16 
this got into the really more difficult stages, d,e 17 
balance of the note was $14,600,000. 18 
Q. Okay. 19 
A. And I don 't recall exacdy how much we had and 20 
how much Rocky Mountain Bank had. We had 8 million 21 
something, I believe, and they had the balance. Eight 22 
million from 14 -- 8 million something from 23 
14.6 million. Fidelity bought 10 million of the 24 
14.6 million. 25 
Page 83 
American Bank v. B 
A. 50 percent. 
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Q. Fifty percent discount that was to Bob Samuel? 
A. Ultimately. 
Q. Okay. Was there a discount in the deal with 
Fidelity? 
A. The 10 million? 
Q. Yes. 
A. That was sold at par on the principal. There 
were other aspects of it from an interest basis. We 
gave up our interest and they stepped in to -- and took 
our interest. Interest as like principal and interest 
interest. not physical interest. 
Q. Right. So when American Bank looks at this 
entire transaction and what has occurred as of today, 
have you booked a participant loss on this Joan? 
A. Yes. 
Q. Okay. And how much? 
A. We wrote of[$1,150,000 of principal. 
Q. Okay. 
A. We had accrued interest, ilie amount of which I 
don't know, iliat we gave up. We lost. I want to say it 
was a couple of hundred thousand dollars. We've had 
continuing legal expenses. So in ilie round of the 
figures that I can put out here, we lost about 
S1.5 million. 
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1 Q. SO they also bought a portion of the 1 Q. Okay. How did Americatl Bank end up doing a 
2 participant as well? 2 deal with Fidelity? How did American Bank know 
3 A. The way it ended up was Fidelity had 3 Fidelity? 
4 10 million, Rocky Mountain Bank had 2.3, we had 2.3. 4 A. Bruce Erickson. who owns the holding company 
5 Q . Okay. 5 iliat owns the bank, is a very well-traveled person and 
6 A. Everything's in our name. We're the lead 6 he is acquainted wiili Bill Foley, who is the CEO of 
7 bank, if you will. Subsequendy, we go dIrough the 7 Fidelity Financial, which is the umbrella of Fidelity. 
8 foreclosure and all d,e rest of this stuff. We sold Oill 8 That's how it got it - that's ilie connection. 
9 $2.3 million piece to an -- I believe an en tity as 9 Q. Okay. And when was it that Fidelity first 
10 opposed to the individual, Bob Samuel. And so at d,is 10 becomes involved with this loan? 
11 time, Fidelity has 12.3 million, Rocky Mountain Bank has 11 A. E ighteen months, two years ago. I'm sorry. I 
1 2 2.3 million. 12 don't know the exact date. 
13 Q. Okay. 13 Q. And what is the first involvement that comes 
14 A. We didn't sell our 2.3 million to Bob Samuel 14 to your mind? 
15 at par. We sold it at a steep discount, and so you're 15 A. They bought a S10 million piece of a 
16 trying to -- the point that you're trying to make here, 16 $14.6 million loan. 
17 I'm trying to say, is dut ilie loan we transferred, 17 Q. Okay. Has American Bank made any loans for 
18 our -- even though we were the lead batlk, our 18 the continuation of this project? 
19 participatory interest in ilie note went to Bob Samuel. 19 A. I think technically -- I'm not sure it's a 
20 Q. Okay. 20 
2 1 A. As far as our transfer of ilie sheriffs deed, 21 
22 I'm going to say our ownership in ilie land, that went to 22 
23 Fideli ty. 23 
24 Q. Okay. I think I understand a lot better. How 24 
2 5 much of a discount? 25 
loan. I'll tell you what I'm thinking and you tell me 
if it's a loan . We had to make advances to the receiver 
because there's a receiver appointed for Black Rock. 
don't know if you call that a loan orif you' don't call 
it a loan. We expensed it. 
Q. But you plan to be reimbursed? 
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1 A. Whoe\'er owns our interest hopes to be 1 
2 reimbursed, I assume. 2 
3 Q. I see. Okay. 3 
4 A. Please keep in mind here, not that you need my 4 
5 help, but $2.3 million of this is still owned by Rocky 5 
6 Mountain Bank. 6 
7 Q. Yes. Have you seen any documents which 7 
8 indicate the current value of the project? 8 
9 A. Just the appraisals. 9 
1 0 Q. And when was the most recent appraisal done? 10 
11 A. Sometime in 2010. 11 
12 Q. Who did it? 12 
13 A. Dean Paauw, but under •• not under the Cushman 13 
14 & Wakefield banner but under his own company's name. 14 
15 Q. Who requested the appraisal? 15 
16 A. We did, the bank, American Bank. 16 
17 Q. And I presume you have that at the bank? 17 
18 A. Yeih, I'm certain we do. I suspect our 18 
19 counsel has it. John Layman may have it. I don't. 19 
20 Q. And do you recall what month in 2010? 20 
21 A. I want to say July. I'm not .. that's not the 21 
22 right answer. October. Y es, tha~s the right answer, 22 
23 October. 23 
24 Q. Do you recall what the value was according to 24 
25 Mr. Paauw? 25 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
2 5 
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A. I can't give you the right answer. I mean, it 1 
would be a guess. If you want a guess and you don't 2 
hold me to it. 3 
Q. Sure. 4 
A. Maybe $12 million. 5 
Q. Okay. There was a release of a mechanics lien 6 
bond filed in this case. Do you recall that? 7 
A.I~ 8 
Q. Okay. And International Fidelity Insurance 9 
Company of Walnut Creek is the bond company. Do you 10 
recall that? 11 
A. No. 12 
Q. Okay. Who paid for the bond? 13 
A. Idon·tknow. 14 
Q. Okay. What is your understanding as a 15 
representative of American Bank was the purpose of that 16 
bond? 17 
A. It dealt with the priority issue and it was.. 18 
1 think the title company was asked to defend .. we have 19 
e.'Ctended coverage title insurance and the title company 20 
stepped in and took care of that. 21 
Q. Okay. Which tide company? 22 
A. I can·t .. I don't know. 23 
Q. Was it local? 2 4 
A. The agent was, I belie .... e. North Idaho Title. 25 
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Q. Okay. 
A. Whoever had done all the title work on Black 
Rock. 
Q. Okay. And the -- do you know who actually 
issued the tide poliey? Was it a Fidelity poliey? 
A. I'm not certain. May I ask a question? 
Q. Sure. 
A. Could we .. I'm getting distracted here. 
Q. From the computer? 
A. Yeah. 
MS. ISSERLIS: Well, I'm taking notes. 
THE WITNESS: (Shakes head.) 
MR. WETZEL: Can we move you down a little 
bit, Phil? 
THE WITNESS: And I'm catching him out of the 
comer of my eye. 
MR. WETZEL: So we'll just move him down where 
you won't see him so much. 
THE WITNESS: Thank you. We're back on who 
issued the poliey. 
MR. WETZEL: Q. Yeah. And now it was yow: 
understanding - what was your understanding that the 
bond did? 
MR. GILL: Object to the extent it calls for a 
legal conclusion. 
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MR. WETZEL: Q. What is your Wlderstanding. 
as a banker, that the bond did? 
A, We tendered the claim to the title company 
when the mechanics lien issue arose. And at that point 
it went to the title company, and that's all that I can 
tell you with certainty. 
Q. Is there a possibility that American Bank will 1 
receive some proceeds from the tide insurance, as well? • 
A. I don't know. 
Q. Okay. You haven't discussed that with anyone? 
A. If I did, it would be a privileged 
communication with oue lawyers. 
Q. Okay. Who is paying for the litigation now 
that American Bank commenced on this project? 
A. I don't know. 
Q. Okay. Is American Bank paying anything for 
any of the attorneys? 
A. Is American Bank paying anything for any of 
the attorneys relating to Black Rock? 
Q. (Nods head.) 
A. We certainly have been. I'm trying to answer 
you honestly and completely. I don't think we are right 
no\v. 
Q. Okay. When did the change Occur? 
MS. TELLESEN: Objection to the extent it 
Serving Idaho and Washington 
208.765.3666 (ill) 
Royer 
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million, or 75 percent of the as is, and I'm looking at 1 
AB4879. Do you see that? 2 
A. Uh-huh. 3 
Q. Okay. 4 
A. And your question is? 5 
Q. What has occurred here? 6 
A. What has occurred -- what occurred is we went 7 
from Marshall's representations of value on these draft 8 
term sheets, and you also notice there's a significant 9 
difference in collateral between the two. So Marshall 1 0 
is saying, Well, my project is worth X and can you give 11 
me the tenus of my -- assuming that this is what it's 12 
worth, can you -- let's talk a deal here. Do you know 13 
Marshall? 14 
Q. Uh-huh. 15 
A. So you can imagine how he's presenting this. 16 
And he's throwing in a bunch of lots in Black Rock, not 17 
Black Rock North, but Black Rock. He's throwing in at 18 
one point the golf memberships and social memberships, 19 
20 where -- and the elub at Black Rock, were being tossed 20 
21 in here. So there was an array of collateral, and there 21 
22 was a speculation by Marshall as to its value. 22 
23 This -- the commitment letter, 248 -- and 23 
24 again, this is unsigned, so I don't know that this is 24 
25 the ftnal commitment letter. But this was based on our 25 
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sculpted. There wasn't any water in it. I think 
Marshall said that this is going to be used to irrigate 
the golf course, and we -- I don't believe we were on 
any roads. We were in four-wheel vehicles and we came 
in from the east. I remember an old bam or something 
over on the east end, and we came in around behind that 
and just kind of bush-whacked it through there. 
Q. Okay. And did you have discussions as to who 
had done the work? 
A. No. 
Q. None whatsoever? 
A. Marshall, I think. I mean, he was saying we 
did this and we did that, but ... 
Q. Right. 
A. But we didn't ask who the excavation 
contractor was or anything. 
Q. Okay. Let's go to -- on 245, I'd like to tum 
to the collateral. 
A. Okay. 
(Exhibit 5 marked for identification.) 
MR. WETZEL: Q. And part of the collateral--
and this one is all of the water rights, the water 
supply contracts, water agreements, water drilling 
rights, easements, licenses, et cetera, et cetera, 
And then No.5 is all plans, 
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1 own woa and our own appraisal, and where Marshall 1 specifications, peonits and other such items in the 
2 thought that Black Rock North was worth roughly a 2 project. Why does the American Bank put that as part of 
3 zillion dollars, Dean Paauw came back and said Black 3 the collateral? 
4 Rock North as it sits on, I think, the 4th of December 4 - A. Well, the one thing that I'm relatively 
5 2006 is when he did his on-site woa, is worth 5 inflexible on as far as negotiations on a credit of this 
6 $20 million. 6 nature is water and wastewater. Those are the two 
7 Q. Uh-huh. 7 things that I believe can upset a deal more than 
8 A. So if you're wondering how did he get from 8 anything. If you don't have water, you're out of luck. 
9 here to here, that's the answer. 9 And if you mishandle wastewater, you're worse off than 
10 Q. Okay. Did you visit the site? 10 you were to begin with. So those are always 
11 A. I did. 11 nonnegotiable as far as I'm concerned, and we have 
12 Q. Okay. And when did you visit? 12 walked away from deals on developments where I could not 
13 A. I think it was the 18th of December. It's-- 13 get satisfied with water or wastewater. 
14 I've got that in the Layman deposition, but it was a 14 Q. And this is under the specification of the 
15 Monday in December. 15 collateral. So you wanted to make sure that American 
16 Q. Okay. And was there work being done or 16 Bank was going to have the water and the sewer in the 
17 indication that work had been done? 17 event of a foreclosure? 
18 A. I don't believe there is any worl< being done, 18 A. I was wanting to make sure -- I wasn'tlooking 
19 but as I testified for John -- in John Layman's 19 to foreclosure on this loan. I mean, it would be less 
2 0 deposition, you could tell that earth worl< had been done 20 than optimistic if I went into this loan trying to 
21 on that, and I believe in that deposition I 21 figure out foreclosure. It was, I wanted the project to 
22 characterized it as rough grading. 22 be successful, and if you can't tum on the tap or flush 
23 I remember going up on a hill, which to me 23 your toilet, it's going to restrict your sales .. 
24 would have been the north side of Black Rock looking 24 Q. Vh-huh. But isn't the purpose of collateral 
25 down, and you could see that a pond or a lake had been 25 always foreclosure; essentially that's what the concern 
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T& T R EPORTING 
Mark S. Hendrickson 
Chief Operating Officer January 10, 2007 
Mr. Marshall Chesrown· 
.Bla·ck Rock North 
6985 W. Rockford Bay Road 
Coeur d'Alene,· Idaho 8~"B14: 
By emai2 to marshalle@b2ackroekdevelopment.com 
Dear ·MarshaJ.l: 
Thank you very much for giving American Bank the opportunity to work 
with you on the initial financing of a new golf course and ~questriao 
community known as Black Rock North (the "project"). The Project is 
located 18.5 miles southwest ox Coeur d'Alene, Idaho, and will include 
325 residential units,. an 18--hole championship. golf course., and other 
facilities to include a 2.7,500 square foot clw,house, a maintenance 
facility, an executive (par 3) course, an equestrian center. and a kids 
camp. Based 00 the information that we have been provided, we are very 
pleased to offer this conditional lending commitment subject to the 
following terms: 
Borrower: 
Lender: 
Guarantors: 
Purpose: 
B·RN' Dev.elopment, Inc. 
American Bank (the "Bank") and it:;! participant bank, 
The Jackson State Bank & Trust. 
Marshall Chesrown 
To provider -funds for: 
1. General operating expenses including interest 
on the loan, 
2. the construction of the Project's 
inirastructure t 
.3. the construe tion of the Proj eo t:' s golf course: 
and, 
4. a distribution to owner to pay exiBting debt to 
Bank. 
The in1 tial loan' advance ia estimated to be 
$7,650,000 which represents the £ollowing: 
P.O. Box 1.9.70 0 1632 West Main Sll"eel" Bozeman. MT 59771-1970 
405.522.3538 ,,·Fax 4.06.522.3577 D mhendrickson@americanbankmontanacom 
I .. EXHIBIT 
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January 10, 2007 
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!"oan Amount: 
Loan. Type~ 
Letters of' 
credit: 
collateral: 
Loa~ CIGsing: 
Interest :Rate: 
commitmen~ 
~.: 
Pay-off American Ba~k lo~n 
#64059a~ to ERN Development 
pay-off Amerioan Bank loan 
#6405812 to Robert Samuel 
Construotion ~Avance 
Total initial Di~bu~sement 
The Loan Amou!lt shall be the lesser of: 
1. $15,000,000, or 
$2,000,000 
$3,150,000 
$2 J 500 1 000 
.$7,650,000 
2. 75t of the ~aB-is~ appraised value of ehe real 
property. 
Revolvi.ng. The Borrower may advance and pay down at 
will. 
From time to t:ime, Eorrower may request that Lender 
issue Letter {s) of credit assooiated w.i.t:.h the 
Projeot. Approved Letter(6} of Credit will he issued 
under the loan and will re;duoe t dol.lar ·for dollar I 
the remaining availability under the Loan Amount. 
a. A first tllOrtgage p~ail:ion on all real property, 
improv~mel;lt.B and f ixt:urea owned by the Borrower 
on the property cOTl"\Pxising the Project. This 
mortgage will include approximately 1.OO~ acres. 
b. All accounts, inventory and general intangibles. 
c. All water rights, water supply con::racts .... water 
.agl:·eement:a, water drilling rights, lan"- owner and 
or gov-ermnentaJ. approval a, easernenta I license~, 
permitlO, leases, and/or any other permits now or 
hereafter held .or owned by EOrZ'ower to develop, 
operate and s~~ply the water and sewage disposal 
needs oL the Project. 
d. All plans, specifications, permits and other such 
ite:ns related to the project.· 
e. All other ~eraonal property coD .. ateral now owned 
. or hereafter- acquired by bo\Tc...Je.r. ~ 
Not later tl:l..a.:n: February ~5.; :a007 . 
.. -. 
The 1'1£<11 Stree.t: Journal prime Rate plus 1/;a1tr, (as 
quoted in the Money Rates section of The WalJ.. street. 
J"ou:rnal) varial1.le daily. If funded today I the 
Interest ~ate would b~ 8.75t. 
l/2% of the Loan Amount (estimated co be $75,000). 
$20,000 of this fee is non refundable and. E!hal~ be 
paid to Lender upon aoceptance of . this condi tional 
commitment with the balaXlce due at Loan Closing (to 
be shared ratablY'with participant) . 
Lnterp.st is to be paid monthly. All unpaid princl~al 
.:1"9 due at Maturity. 
11~3 .. -' _._-_ .. -_ ..... --- --_._-------
. . . .. -------------------
. 
-.¥: 
'\ ... ~ .... ; 
~~ 
::"./ 
. \ 
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Handatory 
Reductions 
Of Loan Amount: 
Maturity: 
Loan 
~ement: 
'-
'JpOJJ the s/'!le of a parcel ox: unit, the Loan. Amount 
eh91l penn~nently reduce by the Release PriCe which 
oorrespondisl to the sold parcel or unit, as detailed 
below. ~he parc~l and unit po~tion. of the schedule 
w.as: e;xtraated from pages 52, S3, 54 , 76 and 79 of 
the Cuehman ~ Wakefield of Colorado, Inc. appraiaal 
dated December " 2005 
Number 
of Release Price .. Release Price 
Parcel Units per -unit per acre 
A 40,000 
.B 30,OGO 
C 20,000 
I S $15/051 
II ;n B:3.,2·B~ 
III 26 8:3',895 
]V 64- 27·;061 
1 24 1.24,6.44, 
2 22 l51./.a~7 
.3 =4. 25.0,000 
4 12 1~9 ,fl7'0 
5 1.1 114,532 
6 32 229,S5S 
7 4- 2l.2,.914 
~ "l7 255,-117 
10 ;I. 7 15-6,224 
11.. 1.l. 153,090 
~. 17 :1.22,138 
13 '10 134')815 
14- 4- 1.53,315 
1.5 S .. 114-,400 
1.G l:G 14.7,784 
'l'Ptal I 32.5 
one year f~om Loar. Closing. 
'l'he loan will be governed by a l.loan Agreement. In 
addition to EltandarCl warranties. and representat.ions l 
the Loan Agreement will. .int;llude, }:;ut not be limited 
to, ~e following covenantst 
1. FUture Debt: ;Borrower lihall not, witllo'l1t prior 
written cOIlSf;mt of "Bank, create I inc.ur, assume. 
any debt, or guaranty of debt, excep·tt La} debt of 
Borrower t.o :Bank proposed herein; (b) debt 6f 
Borrower to afriliate.s subordinated to tbe loan 
proposed herein on terms satisfactory to Bank; and 
{ci account.s payable to- trade creditors for goods 
}l~Y 
:\ 
x~q-~~$J 
7; 
or serviceg inaurred in the normal course of 
:Ousiness. 
Z. payment Of Indebtedness and Distril>Utione to 
Related 8ntitie:s and- IndividuaJ.:s: Borrower ahal·l 
not, "tit;hou'~ the prior wrl.tten consent ·of Bank, 
mak~ payments u~det e~isting debt obligations, pay 
cUvidends, !)r distribute- a$sets in any form 1:0 
reJ.l!lted entities or inClividuals) except as 
permicted within the ter~s of the Loan Agreement. 
1)i,13t:dbutiona to individual owners for related 
incom~ taxes wi:l be ?-llo\lled so long as such 
'}7;aymeot:s do not creQte a default u:11der any other 
loan covenants. 
3. !§4E:s!!?le ._.!f.!'.L._.l'lortb..: 1301.'rower will maintain .a 
Tangible Net- Worth of -not lese tha..T1 $4,500,000. 
Tangible Net Worth means the e~cess of total 
assets less t;:otal liabilities l>flsS intangible 
assets'. All accouJ):ting terms are to be defined in 
ac:~ordance ltJith g:eneraJ.ly eccepeed aocounting 
principles. 
4. Debt to Net Worth: Berro\oler will maintain a 
maximum Total Debt to Net Worth of 2. 00 : 1. • For 
purposes 'of thill- CQvenant, total a.ssets will 
~x:clude all related party r>flceivables and assets, 
and the detl~nation of Net Wort:b. will include 
all debt oz Borrower subordinated ·to the Bank on 
term~ a.aceptable to Bank. 
S. Change j.~ Control 1 During the term of th.e loan, 
_there -shall lie no change in con t:z;ol or ownership 
of Sorrower; The Bank undel:stands that Borrower 
is controlllf,'ld by Mersha:ll CbeeroWIl .(-eO%) and 
P.obe.rt SlUllue: -(2ot.). 
6c_ Subordinateq .Debt; Borrower agree$ to subord.inate to Lender, in form satisfactory to Lenner, tne 
i'ollo1t,1ing debt; 
6 A note executed bet-ween BRN Development, 
Inc. (Borrc'Ilerj and:BRN Investment, LLC, 
in -che amount of S30,19'2,500 which 
reQuires payment;. of $132 r 500 per: .lot: sold 
':in Black Rook North( pa;rahle upon the 
sa:e of each lot. 
l'$.ymente it; accorda:.T1ce ".4itb the. terms of the 
subordinated note will be allowed provided no 
event of de£aul~ haa occurred and payrnen~ wi~ not 
cal.U!e all event of default . 
.Ar:m~l. Financial statemencs: Bo long as ;lOY 
mon~es are outat~ndi~g or available under this 
loan, Borrower will be required to furnish Lender 
'With an:nual financial. statements as of its 'fiscal 
yr;:al:' end, preplitred in accordance with generally 
accepted acoQunl:.i.ng p;r:i.nqiplea, within 60 days of 
-----------------------------------------------------------------------
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Advances: 
:?pp~aia:al : 
c0nsJ;:ruction 
:sut:iqet: 
Title 
Inaurance: 
Ca,$u"lt'l 
IU$l,u:,s.nCe: 
the cloae of ita year end. 1¢!d'itionally, Borrower 
wIll be l"eg"u.;i:r:ed to furnish Lender with a copy of 
Borrower' a :federal income tax retm:n w.:i:thin 3·0 
.days of filing and agrees thai: all talt xeturns 
will be =iled in a timely manner. 
£ . Monthly Financial Statements: So long as any 
monies are outstanding or availEW1-e JIDder this 
loan. 13o.rnowe:r: will be requ,ired. to furnish Len.der 
with motlt:hly f.inan.cial statements, prepared in 
accordallC!e with. generally accepted acc01Jnting 
p'rinc~pleal within 2"0 days of th~ olose of the 
preoeding mcmtb. 
9. Pinancial St.atelllents Guarantor: So long as any 
monies are available or outstand:i.Tlfj' on this J.oan, 
Guarantor Mara-hall ChesZ'O'III1l will. be l1'squirad to 
f\lXIlisli Lender '/lith a parllonal financial statement 
as of each cal:enda.:r yeax end, by April 15 :for the 
preceding year' end. Additionally I Guarantor will 
be ;re.qui.red _to furnish ;Le;nder with a copy of each 
ef Guaranto"r'15 £ec1er.a.J.. inct;:)me t.B.!K returns -",i thin 
3 0 day-s Q£' filing ~ agrees that all tu returns 
will be filed in a timely manner. 
:No inspections will he required at the time of an 
Mvance; howe'fer, BClrro~er shall warrant ·tbat at the 
time of each Advance, BCrrOl'ler is .in cot!\PHa:.ci.ce with 
the tepms ~f'the loan docu.m~nt5r i~cluding receipt of 
lieIl w.aiVel:'l1's from all. -entities providing labor or 
materials for t.he Project in an amount equal 1::0 Dr 
exceeding $50,000, Ra~ ~~vance must be requested .on 
the Drat-1 Requ,t:lst form {tl1e content of which .is t~ be 
de.!:ermined} • 
The Bank is in receipt of a,ll appraisal dated Deoe.lnber 
4, ;2009 J'-:::epar.ed by CtlShW.a-Il &. Wakefield of. Colorado, 
Inc. The co-at of the Appra:i:sa1 is $25,"0-00 which is 
due and payable ny Borrower, 
Borrower mu!'>!: provide a Cons-truction Budget (13 ~ tbat 
i.& :fully aa.tisfact:ory to the Lender, s'upporte(i by 
:firm bids. from "Vendors} oontractors and 
subcbntracto:rs, all of which must be acce]l1;:eb1e to 
the Lenaer. 
Prior t.o Loan Closing, Borro\~ert at its e~enBe, 
shall provide Bank 'tJith a aomitment f:rroll1 a title 
insurall;ce GOmpany acceptable to Lender, for a 
mortgagee's extended ti tle insuromce policy in th.e 
amount of $~5/000/00o, insuring the lien ~f the 
Bank/I> Jnortgf\ge ali a first mortgage, sm.bject to only 
those e:x:ceptioDs that are a.cceptable to r.ender. 
For so long as any funds are outstanding on the loan, 
Borrower agi'eee to pro"'ide casualty insurance, in an 
, 
i 
} 
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otl1er 
DoC!umentation: 
ethel.' Costs: 
amount no~ leas than 100% of the repla~ement cost of 
tAe PX"ojeoi;' s structures with Lender named as loss 
payee. 
Prior to lJoan closing, the Bank is to receive the 
folli~Jw'.:i.ng documentation in form and substanoe 
8ati~fadtort to ~he Lender; 
horrowing and pledge 
that authori~e this 
the CoJ.lateral aud any 
modifications of this 
L (:opiee qf the appropriate 
resqlutione of Borrower 
bOl:xowinSi the pledge o~ 
~ubsequenc extensions or 
loan. 
2. lALTl'iACSM :Land title survey reflecting all -items 
of record. 
3. An opinion from l'Iorrower I s legal. counsel, in form 
acceptable to Lender I which shall includ.e but: not 
be limited to t-he following "'Pinions: 
G Solvency of Borrower, 
e IncUffibencY7elating to Borrower, 
.. V~lidity, execution and enf-orceability of 
the loan dOGuments{ 
o That Borrower and Guaran~ors a~e not in 
de:Ea.~lt with any other q.greements which 
currently exist, 
to Th~ dt,le authorization, exe<;rt,ttionj v;;!lidity and. 
eIlforaeal;lili~y of the loan documenta, including, 
without limitat.ion, the av-ailab:iHty oJ: remedies-
sufficient fa):' the practical :re?lization of- the 
intended benefi-ts of 1l\o%tgcrgefS", liens- and 
sEl'::ur:i,cy' .inatxuilleJ1tB en~umbering t'he ColJ.ateraJ., 
II The validity, existence and -auffic:lene"'.! -of all 
l'e:rmits, licenses or other a~thoril:;iee necessa:l."y 
for the CcI!-.pler.ion of the Project in itCcordemce 
with the. Borrower's plana and the preliminary plat 
.il-.J.l out -0£ pocket costs incurred by l3ank for the 
preparation of documentation, recordation and 
administ~ation of tke ~oan w~~ld be borne - by 
BorrOrtler. These expenses wil1 include thoee relating 
to Bank's outside legal re;pre-sentativea. The law 
firm of ChriBt~ Sa~$on Jones & Chisholm located in 
M;i.s-s-oula, M.ontana Illi11 p;repart'l - Lender's the loan 
documents. r,he 2egal Co.sts are estimat~d ~t $15,000. 
Tp:e pl:)in-ts ou,tlilied @Gi7e repreoent t;he major cams of the t:tansactioIj, 
btl t: are not int.ended to. be 8111·-!.rud usi ve . The documentation supporting 
this- loan will cont.ain all i-terns custemary to a transaction of this 
nat'U!re inGludi:ng stand.h::d representations, -warranties and. aUl:horities. 
This comm;i.tment supersedes a.ll pr.evjous loan commitments issued by Bank 
to Borrowe:r • 
.tf t;he terms o-f this ctln\.lJlir:ment are acceptable to you, please sign 
below and re!=-urn the fully ex.ecuted cOlnm:l.tll1ent l.etter. along wj.th your 
check fo~ $45,000 to me not 2a~er than January 17, 2007. ~he $45,000 
will be applied as follows: 
". , 
.,;- t 
-s,.:;'.'_ 
i./ . 
.:;: 
"-.,:;.~' 
-... , 
\ 
.... ' 
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Non-refundable portion of 
the Commitment Fee 
J..ppraisal. Fee 
Total 
, 
. , 
$ 20,000" 
$ 25, 000 t ,,/_IL~('7 
$ 45,000- ~Pl.:· 
If this commitment, in fully executed form is not returned to the Bank 
by Jal1ua'l.-y H, 2007 along' with a check totaH.ng $45,000, this 
oommitment to lend shall automatically terminate. By signing below, 
you ~e also acknowledgIng that you will ~eimburee the Bank fo~ all out 
of pooket e~nses t::hat it may incur in the event that the "Borrower 
fail~ to oloss the transaction on ~he terms disclosed herein. 
Pleag~ contact me if you have any questions. My telephone numbers are: 
office dire-ct 4(}6. 522 .3538; mobile 406.223.3391; office. tele-copier 
405.522.3577£ and lU"..(" home number is 405.566.5505.. My office a-mail 
add:r.e-B.es is mhendricPzl1lon®americanhankmontana.com Thank you again for 
pel.'l11itting us to work- with you. 
B~Bt personal regards, 
~ 
Mark S. Hendrickson 
The terms of this commitment are accepted: 
BR,Y Development. Inc. (i3orrows:..-.;.r,;.l_ ........... 
Guarantor 
I-Iu- c;7 
.. ---_d-"'" 
EXHIBIT I ... r It llJ.-q 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
AMERICAN BANK, a Montana banking) 
corporation, ) 
Plaintiff, 
vs. 
J 
) 
,) 
) 
) 
BRN DEVELOPMENT, INC., an Idaho ) 
corporation, BRN INVESTMENTS, ) 
L4C, an Idaho li,~ted liability ) 
company, LAKE VIEW AG, a ) 
Liechtenstein company, BRN~LAKE ) 
VI~ JOINT VENTU~, an Idaho :) 
general partnership, ROBERT: } 
LEVIN, Trustee for the ROLAND M. ,) 
CASATI FAMILY TRUST, dated ,) 
June 5, 2008, RYKER YOUNG, ) 
Trustee for the RnER YOUNG ) 
REVOCABLE TRUST, MARSHALL ) 
CHESROWN, a single man, tDAHO J 
ROOFING SPECIALIST, LLC, an, .) 
Idaho limited liability company, ) 
THORCO, INC., an Idaho) 
co~oration, CO~SOLIDATED SUPPLY) 
COMPANY, an Oregon corporation, ) 
INTERS.TATE CONCRETE & ASPHALT J 
COMPANY, an Idaho corporation, ) 
CONCRET~ FINISHING" IN~., an ' ) 
AriZona corporation~ THE TURF i 
CORPORATION, an 'Idaho) 
REPORTED BY: 
PATRICIA L. PULLO, CSR 
Notary 'Public,: 
Case No. CV 09-2619 
RULE '3D (b) (6) 
DEPOSITION OF 
BRN DEVELOPMENT, INC 
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1 THE DEPOSITION OF MARSHALL CHESROWN, was 1 
2 taken on behalf of the plaintiff on this 23rd day of 2 
3 June, 2010, at the law offices of Winston & Cashatt, 3 
4 Spokane, Washington, before M & M Court Reporting 4 
5 Service, Inc., by Patricia L. pullo, Court Reporter and 5 
6 Notary Public within and for the State of Washington, 6 
7 to be used in an action pending In the District Court 7 
8 of the first Judicial District of the State of Idaho, 8 
9 In and for the County of Kootenai, said cause being 9 
10 case No. CV 09,2619 In said Court. 10 
11 (Whereupon, Deposition Exhibit No. 171 was 11 
12 marked for Identification.) 12 
13 AND THEREUPON, the following testimony was 13 
14 adduced, to wit: ' 14 
15 MARSHALL CHESROWN, 15 
16 having been first duly sworn to tell the truth, the 16 
17 whole truth, and nothing but the truth, relating to 17 
18 said cause, deposes and says: 18 
19 EXAMINATION 19 
20 QUESTIONS BY MS. TELlI;SSEN: 20 
21 Q. Good morning, Mr. Chesrown. Z1 
22 A. Good morning. 22 
23 Q. My name is Elizabeth Tellessen. And I 23 
24 represent American Bank in the matter of American 24 
25 Bank v. BRN Development. And this is the time and 2S 
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1 place set for the 30(b)(6) deposition of BRN 1 
2 Development. And you have been designated as the 2 
3 speaking agent with that entity; are you familiar with 3 
4 that? 4 
5 A. Yes. 5 
6 Q. And you are a shareholder of ,BRi\!. Development? 6 
7 A. Yes. 7 
8 Q. And what's your ownership percentage In that 8 
9 entity? 9 
10 A. I think currently it's about 56 percent. 10 
11 Q. Who are the other owners or shareholders? 11 
.. .' 
12 A. The other shareholders are Robert Samuel, 12 
13 Roland Casatl, and I believe that's in a trust, and 13 
14 Ryker Young. 14 
15 Q. Are you the majority shareholder? 15 
16 A. Yes. 16 
17 Q~ And you're also the president of the entity? 17 
18 A. Yes. 18 
19 Q. And It's in your presidential capacity that 19 
20 you appear today on behalf of BRN Development? 20 
21 A. Yes. 21 
22 Q. And you're authorized to speak on behalf of 22 
23 BRN Development? 23 
24 A. Yes. 24 
25 Q. Are you authorized to speak on behalf of each 25 
Page 12 
of the shareholders? 
A. r don't believe so. 
Q. You have been handed Exhibit 111. Do you 
recognize this document? 
A. Yes. 
Q. And It's a subpoena for the deposition that 
you're appearing for today? 
A. Yes. 
Q. Are you authorized to speak regarding each of 
the Items listed In the subpoena? 
A. Yes. 
Q. When was BRN Development formed, If you 
recall? 
A. I don't recall the date. 
(Whereupon, Deposition Exhibit No. 172 was 
marked for identification.) 
THE WITNESS: April 7, 2006. I just 
recalled. 
BY MS. TELLESSEN: 
Q. Is that based on your review of exhibit 172, 
the Bylaws of BRN Development? 
A. Yes. 
Q. Have these bylaws been amended or updated? 
A. Not to my knowledge. 
Q. And what was the purpose of forming BRN 
Page 13 
Development? 
A. To be the development entity to develop the 
Black -- what we call the Black Rock North property. 
Q. And what Is the scope of BRN Development's 
business? 
A. It was going to -- It was purchasing the raw 
land and developing it into a golf course, residential 
lots, et cetera, et cetera. 
Q. What's inVOlved in the development aspect of 
the business? 
A. What's involved. Meaning what type of 
development -- what type of things would they do within 
the development? 
Q. Yes. 
A. They would construct all Infrastructure, 
roads, water, sewer, at cetera. Construct any 
facilities, meaning vertical buildings that would be 
required, which could have been maintenance building, 
kids' camp, future facilities, rest room facilities, 
Whatever, and oversee the construction. 
Black Rock North Development doesn't 
physically do the construction; they manage basically 
and payout the construction, et cetera. It's not a 
developer itself. 
Q. And do they then enter Into contracts with 
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1 each of the contractors and subcontractors? 1 BY MS. TELLESSEN: 
2 A. Most, yeah. Some are time and materials. 2 Q. In the Recitals on page 1 of Exhibit 166, It 
3 But typically they're contract. 3 references the revolving credit agreement and the 
4 Q. Is BRN Development still an active business? 4 revolving credit note. Do you see that? 
5 A. Yes. 5 A. Yes. 
6 Q. BRN Development purchased the property known 6 Q. And those two agreements were marked as 
7 as Black Rock North from an entity called BRN 7 exhibits yesterday as Exhibits 164 and 165. 
8 Investments; Is that correct? SA. Yes. 
9 A. Correct. g Q. And looking at Exhibit 165, the revolving 
10 Q. And the purchase price was about $30 million? 10 credit note, is that your signature on the third page? 
11 A. Yes. 11 A. Yes. 
12 Q. Then subsequent to that they obtained another 12 Q. AB002411, It says --
13 loan -- or a loan from American Bank to develop the 13 A. Yes. 
14 property? 14 Q. -- the Bates number? 
15 A. Correct. 15 And you signed as president on behalf of BRN 
16 I think we determined that it's not a loan; ~6 . Development, Inc.? 
17 It's loans. 17 A. Yes. 
18 Q. From American Bank? 18 Q. And by signing this agreement, did you Intend 
19 A. Yes. 19 to bind BRN Development? 
20 Q. I think we did. And I can pull that out. 20 A. Yes. 
21 A. It was the one we referred to as the bridge 21 Q. Turning to Exhibit 164, the revolving credit 
22 loan and then next ... 22 agreement, on page 24 of that agreement, what's the 
23 Q •. But the American Bank loan for·15 million is 23 Bates number In the bottom right-hand corner? 
24 the only other.loan -- 24 A. AB002469. 
25 A. Yes. 2S Q. And your signature appears on that page? 
Page 15 Page 17 
1 Q. -- recorded against the property right now as 1 A. Yes. 
2 far as American Bank Is concerned? 2 Q. And you signed on behalf of BRN DeVelopment 
3 A. Yes, to my knowledge. 3 as Its president? 
4 Q. That loan Is secured by the mortgage that's 4 A. Yes. 
5 been marked as Exhibit 166; is that correct? 5 Q. And by signing this agreement, you Intended 
6 A. Yes. 6 to bind BRN Development to the terms of this agreement? 
7 Q. And on page 14 of that agreement ... 7 A. Yes. 
8 A. On page 14, you said? 8 Q. In our discussions yesterday, you mentioned 
9 Q. Yes, sir. 9 that there were negotiations and discussions 
10 A. All right. 10 preceding -- or that took place prior to the signing of 
11 Q. Is that your signatUre on that page? 11 the revolving credit agreement, revolving note and 
12 A. Yes, It is. 12 mortgage. Do you recall that? 
13 Q. And you've signed on behalf of BRN 13 A. Yes. 
14 Development as Its president? 14 Q. And were those agreements generally -- or 
15 A. Yes. 15 discussions generally made in the form of term sheets 
16 Q. And by your signature, did you Intend to bind 16 or preliminary commitments? 
17 BRN Development to the terms of this mortgage? 17 A. Not necessarily. 
18 A. Yes. 18 Q. How would you describe the precursors to this 
19 MR. LAYMAN: Elizabeth, just for the -- I'll 19 loan agreement? 
20 interrupt for cleaning -- house~eeplng. When the court 20 A. Well, there were several conversations and 
21 reporter goes through the record, If we could ask her 21 meetings. The relationship of how we got to American 
22 to maybe put the Bates stamp number next to the exhibit 22 Bank -- and I can't speak to other than -. the little 
23 number. That would help us when we all go back and 23 bit I know is that the relationship really started with 
24 make reference to it. 24 my partner, who's Robert Samuel, who had a relationship 
25 (Discussion off the record.) 25 with Bruce Erickson, who was the owner of the bank, It 
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1 was represented. 1 
2 And they had a -. a relationship from meeting 2 
3 each other, I believe In Hawaii .- at a golf club In 3 
4 HawaII that they were both part of, members of. And so 4 
5 most of the what you referred to precursors, I guess, 5 
6 of the conversations, I wasn't actually in those 6 
7 conversations. But as they progressed, as usual, Mark 7 
8 Hendrickson and I ended up being the ones that kind of 8 
9 worked through the different -- with everybody being 9 
10 copied, but with .- you know, with commitment letters 10 
11 and those kinds of things and working through the 11 
12 terms. 12 
13 Q. SO were you Involved directly in werking 13 
14 through the terms of this loan and mortgage? 14 
15 A. Yes, I was. 15 
16 Q. And If you would open to Exhibit 70 that was 16 
17 marked yesterday -- 17 
18· A. 70? 18 
19 Q. Oh, 170. S?rry. 19 
20 A. Okay. 20 
21 Q. Do you recognize this document? 21 
22 A. Yes, I think I do. 22 
23 Q. And If you look on Bates page AB003113, is 23 
24 that your signature that appears on behalf of BRN 24 
25 Development as president? 25 
Page 19 
1 A. Yes. 1 
2 Q. And did you review this document before you 2 
3 signed It? 3 
4 A. Yes. 4 
5 Q. What was your understanding of the purpose of. 5 
6 this document? 6 
7 A. This was --.it's a commitment letter from 7 
'. . . 
8 American Bank for the Initial lOan for construction of 8 
9 Black Rock North --or BRN. 9 
, '. 
10 Q. And did you understand this document to bind 10 
11 American Bank to make the loan referenced in this 11 
12 document or Is there some conditions that needed to be 12 
13 satisfied? 13 
14 A. I don't know If this particular one was 14 
15 binding or not. 15 
16 Yes, there are conditions. Other than the 16 
17 other documentation required and some conditions, It 17 
18 looks fairly binding to me. 18 
19 Q. If you look on page AB003112, the second to 19 
20 last paragraph on that page, the last sentence reads 20 
21 "This commitment supersedes all previous loan 21 
22 commitments Issued by Bank to Borrower." Do you see 22 
23 that? 23 
24 A. You lost me. Where at, again? 112. 24 
25 Q. Second to last paragraph, the very last 25 
sentence. 
A. What was the question? 
Q. Did you review this before you signed it? 
A. Yes, I reviewed It. 
Page 20 
Q. Did you understand that any prior discussions 
would be superseded by this document? 
A. Well, I think you'd have to read the whole 
paragraph. 
Q. Okay. 
A. It says it's not intended to be 
all-Inclusive -- "transaction but are not intended to 
be ali-Inclusive." I'm not familiar of an actual loan 
commitment. Do we have a previous loan commitment like 
this other than the bridge loan? 
Q. I think so. 
A. Executed a loan commitment prior to this one? 
I don't -- I don't remember. I'd have to see it. 
Q. There were two other similar documents that 
were entered as exhibits yesterday, Exhibits 169 and 
168. 
A. Okay. 
Q. Neither of these --
A. Well, I would -
Q. I'm sorry. 
A. I would read "superseding" as that this 
wasn't this plus this plus this. 
Page 21 
Q. When you say "this" we need to know what 
you're pointing at. 
A. Okay. The November 7th -. well, No. 168--
Exhibit 168. Then we went to Exhibit 169. And then we 
went to 170. And these weren't three -- they were 
three separate transactions, but this one superseded 
these. 
Is that your question with regards to 
superseding? 
Q. That your understanding was that Exhibit 170 
superseded Exhibits 169 and 16B? 
A. Right. Which I would Interpret to say we are 
not agreeing to loan you thiS, this and this, okay; 
this Is what we're agreeing to loan you at this date. 
Q. And that would be the January 10th, 2007, 
commitment? 
A. Right. 
Q. And while you've got those handy, neither 
Exhibit 168, the November 7th commitment, nor 169, the 
December 7th commitment, are signed, are they? 
A. No. 
Q. Do you know If either of these documents In 
any form were signed at or around the time they're 
dated? 
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1 A. No. I mean, you can tell from, like, on 168 
2 these were purely draft documents. They're stili 
3 red-lined, et cetera. 50 1 don't think there was an 
4 Intention at that point to execute this particular 
5 document. I think they were more for discussion 
6 purposes. I don't know that It says that. But I think 
7 that was the intent. 
8 Q. Are you aware of any other lending commitment 
9 or conditional lending commitment that was signed by 
10 you other than what appears In Exhibit 1701 
11 A. I'm not -- signed commitments, no. 
12 Q. Entering Into the revolving credit 
13 agreement -- that's Exhibit 164 -- to your knowledge 
14 has that agreement been modified? 
15 A. Not to my knowledge. 
16 (Whereupon, Deposition Exhibit No. 173 was 
17 marked for identification.) 
16 BY MS. TELLESSEN: 
19 Q. You've been handed what's been marked as 
20 exhibit 173. 
21 A. Okay. 
22 Q. This Is a letter from Bryan Klein to you and 
23 BRN Development referencing certain changes to the 
24 revolving credit agreement. Do you remember receiving 
25 this document? 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
,14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
2445? 
A. Yes, It Is. 
Q. And you agreed to the change that's 
referenced in this letter as well? 
A. Yes. 
Q. And then attached Is the original copy --
A. Right -- yes. 
Q. -- of the revolving credit agreement? 
A. Yes. 
(Whereupon, Deposition Exhibit No. 174 was 
marked for identification.) 
BY MS. TELLESSEN: 
Q. You have been handed Exhibit 174. Are you 
familiar with that document? 
A. I don't completely remember It. But I signed 
It, so I assume I was at the time. 
Q. Take a look at It if you'd like. 
A. (Complying.) Okay. 
Q. Do you reaill the purpose of this document? 
A. Looks /Ike they're extending the payment date 
from -- for Interest and prlndpal from February 2nd, 
2008, to March 2nd, 2008. And I think this was at the 
request of the bank. If I remember correctly, they had 
regulators In or something and didn't want to have a 
note that was -- that wasn't current. 
Page 23 Page 25 
1 A. Yes. 1 Q. And would you consIder this another 
2 Q. Do you recall what caused this document to be 2 modification to -- well, a modification to the 
3 drafted and sent to you? 3 revolving credit note that's attached from the 
4 A. 1 don't actually remember. But It appears It 4 subsequent pages? 
5 was with regards to release prices on parcels of land 5 A. Yes. 
6 in the loan document. 6 Q. And you on behalF of BRN Development agreed 
7 Q. Does it also relate to the capital 7 to that modlficationi Is that correct? 
8 Investments you received from the Lake View AG? 8 A. Yes. 
9 A. Correct. They had -- there was something In 9 Q. And It appears the bank has signed It as 
10 the loan documents that they had to approve -- approve 10 well? 
11 that. Since it wasn't part of the original plan ,to 11 A. Yes. 
12 have private equity In reducing our ownership, if you 12 Q. Are there any other modifications to the 
13 will, It had to be approved by the bank, as r remember. 13 terms of the revolving credit agreement that you're 
14 Q. Okay. Is that yo'ur signature that appears on 14 aware of that aren't referenced In Exhibit 173? 
15 the bottom of page AB002443? 15 A. Not that I'm aware of. But I didn't remember 
16 A. Yes. 16 these either, so there could be more. 
17 Q. And so you agreed to this modification? 17 Q. Are you aware of any modifications that would 
18 A. Yes. 18 not have been In writing and agreed to by BRN 
19 Q. On the third page o(that exhibit there's 19 Development and American Bank? 
20 another letter from American. Bank to BRN Development. 20 A. Modifications to the note Itself? 
21 A. Yes. 21 Q. To the revolving credit agreement first. 
22 Q. This is titled a Waiver of Default under the 22 A. Right. No. 
23 Revolving Credit Agreement. ~~ Q. Are there any oral agreements modifying the 
24 A. Okay. 24 terms of the revolving credit agreement? 
25 Q. Is that your Signature on the bottom of page 25 A. Not modifying the terms. 
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agreement? 
A.WeU, therewils a lot of n:t()dlfjC8tlon~tOlf. 
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4 .',Becau~~,~S'I s~tedpreviOO~ly;6I<ay,the)rit~rito«; 
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1 agreement would supersede whatever other loan 
2 agreements that we had in place. 
3 Q. And is there any specific prior agreement, 
4 written or oral, that you have In mind that would have 
5 been superseded? 
6 A. That would have been superseded? 
... 
7 Q. (Nodding.) 
B A. The other loan documents, I would assume. 
9 You'd want to supersede the preVious loans, right, 
10 bridge loans or whatever there might have been. 
11 Q. Okay. And what about Exhibit 170, the 
12 conditional lending commitment? 
13 A. 50 you're asking me was It my Interpretation 
...... -...---~-
----r4 Q. But as far as the revolving credit agreement 14 that this would supersede this? 
15 that you agreed to and the modifications thereto, are 15 Q. That the revolving credit agreement would 
16 there any, beyond your previous answer, changes to that 16 supersede the conditional lending agreement. Is that 
17 agreement that you agreed to and the bank agreed to 17 your understanding? 
18 that wouldn't have been written down? 
19 A. Not that I'm aware of. 
20 Q. And with regard to the revolving credit 
21 note--
22 A. Which exhibit? 
18 A." -well,Ijtssum'eltwoUld:::ThIS Isthe,8ctual, •. 
~';:il~li~~;~~i~~1; 
23 Q. That's Exhibit 165 with the modification In 23' Q. And would your answer be the same for the 
24 Exhibit 174. 24, draft conditional lending agreement dated November 7th? 
25 A. Okay. What's the question? 25 A. No. 16B? 
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1 Q. Other than the modification referenced In 1 Q. Yes, sir. 
2 exhibit 174, are you aware of any other modifications 2 A. Yes. 
3 to that revolving credit note? 3 Q. And would the same answer apply to Exhibit 
4 A. No. 4 169, the conditional lending agreement from 
S Q. Is It your understanding that any 5 December 7th? 
6 modifications to that note wo,uld have been In writing? 6 A. Yes. 
7 A. I would assume so, yes. 7 (Whereupon, Deposition EXhibit No. 175 was 
8 Q. If you would look: at Exhibit 164 one more 8 marked for Identification.) 
9 time. Sorry to keep going back: and fOrth. 9 BY MS. TELLESSEN: 
10 A. Okay. 10 Q. Would you take a minute to review Exhibit 
11 Q. On page 23 of the agreement at paragraph 11 175, please. 
12 8.12-- 12 A. (Complying.) Okay. 
13 A. Okay. 13 Q. Do you recognize these documents? 
14 Q. -- It references that this agreement, with 14 A. Not really. 
15 the other loan documents, which Is a defined term as we 15 MR. lAYMAN: Can we please Identify them. 
16 discussed yesterday -- and we can go back: to It -- this 16 MS. TELLESsEN: Oh, this Is Exhibit 175, 
17 is complete and Integrated agreement of the parties 17 Bates numbers beginning AB003219. 
18 with respect to subject matter and supersedes all prior 18 MR. LAYMAN: These aren't In consecutive 
19 agreements, written or oral, on the subject matter. 19 order though. 
20 Do you see where I'm at? 20 MS. TELLESsEN: They should be In 
21 A. Yes. 21 chronological order though. 
22 Q. Do you have an understanding of what that 22 MR. lAYMAN: When we search in these kind of 
23 paragraph means? 23 large-document cases, they do Bates stamps numbers to 
24 A. 1 would say that anything that was relating 24 make sure we're referring to the -- subsequent to 
25 to this joan referenced In this revolving credit 25 follow-up analysis we got the same Bates stamp numbers. 
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1 In Jackson, Wyoming, and American Bank, American Bank 1 Q. Yeah. I dont know if it's ~~ 
2 being the lender. 2 A. You'd have to add them up. But we can 
3 Q. ,With Mark Hendrickson, a former employee of 3 probably assume that It is. 
4 Jackson Bank? 4 Q. And the last request, which appears to 
5 A. Nope -- well, yeah. Yeah, 1 think he was. I 5 commence on page AB004689, Is dated August 9,2007. 
6 think he actually started at Jackson. When I was 6 Would that be the last time that American Bank advanced 
7 working with him, he was at American. And I think 7 funds to BRN Development? 
8 that's how they had the connection to Jackson Bank, was S A. If this 1;455 took It to 15 mllllon, yes, 
9 his -- was his previous employment. But, again, this 9 But Ii: doesn't reference It here, 50 I'm not positIve. 
10 Is all what they -- what 1 was told. I don't have the 10 Q. And 1 notice a lot of these, Including the 
11 documents to say that. 11 August 9, 2007, have a dIsbursement to interestj Is 
12 Q. Then somewhere along the line, Rocky Mountain 12 that correct? 
13 Bank became a partldpant? 13 A. Yes. 
14A. Rocky Mountain Bank, I believe, took Jackson 14 Q. SO the bank Is paying Its Interest out of 
15 Bank's pOSition. I thInk they're -- I think I saw 15 each draw request? 
16 something that said that -- at the time I think Jackson 16 A. Yes. That would be typical. 
17 Bank was selJlng the Wells Fargo 'Bank. And so they 17 Q. Okay. So of this $15 mUlion -. 
18 were Jooklng to sell theIr position or somethIng and 18 A. Actually, we probably had paid It. I mean, 
19 they sold It to Rocky Mountain Bank because Mark was-- 19 they're baSically funding that as an expense of the 
20 I think because Mark was familiar with the loan and he 20 loan. Yeah. But more than likely they had been paid a 
21 moved to Rocky Mountain Bank. 21 check for that amount of money or wire transferred or 
22 Q. The credit agreement between BRN Development 22 whatever to the bank to pay that Interest, and then we 
23 and AmerIcan Sank and the $15 million promissory note 23 were entitled to draw It on our draw. 
24 each used a word "revolving," that the credit agreement 24 Q. SO they were not then taking their interest 
25 is a revolving credit agreement and the note Is a 2S payments out of the draws, but instead reimbursIng you 
Page 151 Page 153 
1 revolving credit note. Do you have any understanding 
2 as to what the term "revolving" would mean In that 
3 Circumstance? 
4 A. The way 1 understand It is they aren't 
5 advancing a hundred percent of·the dollars at the time 
6 the loan was made. So It will revolve In and out based 
7 on a takedown schedule. If lots were to seU, they 
8 would get paId back along the line. But It has a 
9 maximum of 15 million. 
10 50 -- but we -- you know, r think when we 
11 started It -- I don't remember what It was. But, you. 
12 know, we drew some portion of that 15 million. And 
13 then over the next couple of months we drew -- we took 
14 monthly draws. So I think that's why they refer to It 
15 as revolving, because It Isn't a one lump sum. 
16 Q. Does It contemplate that there would be 
17 payments made so the amount outstanding would either go 
18 up and down or --
19 A. Yeah. Exactly. That's why 'it would be 
20 revolVing, 
21 Q. Now, In this case, we have Exhibit 175, whIch 
22 appears to be -- It appears to be'the collection of al/ 
23 of the disbursement requests. 
24 A. It's a series of disbursement requests. r 
25 don't know that It's al/ of them, but ... 
1 for hard money that you had paid them? 
2 A. Yeah. 
3 Q., And of.the,$15 million,SmiJIlon plus went 
(,!~r-;~:;"i:;: ,s::.~ ,_~-" ,:;, '~ .. :'-'''.'<''~'':_'':i~_. , " .' ',~: ,-
4 topay.exist/rig debt.of •••. 
SA. Of AmerIcan Bank; 
6Q.Yeafl:'Debi:oWi~g by BRN Development and 
7 . owing by ,..,r.samuel. 
8 A.(Noddlrig:) 
9 Q. Which means that they really only for 
10 construction advanced probably a little less than 10 
11 million, somewhere between 9 and a half to 10 million? 
12 A. Right. 
13 Q. How far would that have gOne towards 
14 constructing the project? 
15 A. Well, I think If you were to go back to the 
16 budgets and the cash flows as they were revised when 
17 the 15 million amount was arrIved at, I thInk you 'II 
18 see that things were taken out to the point to where It 
19 would get It to the point of final plat, okay, at the 
2.0 InItial what was originally what we called the -- you 
21 know, the original final plat, which would then give us 
22 the ability to borrow more money. 
23 So It was -- the 15 million, I mean, It was 
24 never intended to build the ,project. Everybody knew 
25 that. 
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Fidelity National Timber Resources, Inc. Announces Plans to Open a Tom Weiskopf 
Designed Golf Course in Spring 2012 
Jacksonville, Fla. - (July 22,2011) - Fidelity Natiollal Timber Resources, Inc. ("FNTR") a wholly-owned subsidiary of 
Fidelity National Financial, Inc. (NYSE: FNF), Is pleased to announce Its plans to open the Tom Weiskopf designed golf 
course tentatively named The Rock Creek Club of Idaho (formerly known as Black Rock North) in the late spring of 2012. 
This world class golf course is located on approximately 1,000 acres of beautiful rolling terrain situated on the bluffs above 
Lake Coeur d'Alene and is conveniently located only minutes from downtown Coeur d'Alene, Idaho. The property also has 
preliminary entitlements for 330 residential units. FNTR Intends to offer a variety of unique membership opportunities 
tailored to fit current market conditions. Such offerings are planned to include memberships that will allow access to the 
highly acclaimed Rock Creek Cattle Company located In Deer Lodge, Montana. In addition, discussions are under way with 
FNTR's strategic partner and industry leading developer of luxury private club communities around the globe, Discovery 
Land Company, regarding opportunities for multi-faceted memberships and property ownership in other highly desirable 
destinations. The first phase of the real estate development at The Rock Creek Club of Idaho is in final planning stages and 
Is being designed to provide buyers with variety of appealing residential units that offer compelling value. . 
"We are extremely excHed about moving forward with the grand opening of The Rock Creek Club of Idaho," said FNF 
Chairman William P. Foley, II . "Our strong capital backing and low cost basis, in combination with the existing entitlements ' 
and substantial improvements on the property, place FNTR in a unique position to successfully complete the development 
of a world class golf course community in a beautiful location. Current market conditions require creativity in structuring 
both the golf club membership offerings and the types of residential units FNTR brings to market over time. FNTR's existing 
assets, in combination with the experience and assets of our strategic partners, place FNTR in an Ideal'posltion to provide 
the types of offerings and product the market currently demands. Furthermore, FNTR's recent investment In Gozzer Ranch, 
an outstanding Discovery Land Company project, combined with our investment In The Rock Creek Golf Club of Idaho, 
demonstrate our commitment to and optimism for the future of the r.eal estate and business markets In the greater Coeur 
d'Alene region and the Inland Northwest. We are very excited about becoming a parf of this outstanding community and 
working closely with Kootenai County officials and its residents to move this project forward in an open and cooperative 
manner." . 
AboutFNF . 
Fidelity National Financial, Inc. (NYSE:FNF), is a leading provider oftltle Insurance, mortgage services, specialty insurance 
and diversified services. FNF is the nation's largest title Insurance company through its title insurance underwriters - Fidelity 
National Title, Chicago Title, Commonwealth Land Title and Alanio Title - that collectively issue more title insurance policies 
than any other title company In the United States. FNF also provides personal lines insurance and home warranty 
insurance through Its specialty insurance business. In addition, among other operations, FNF owns minority interests In 
Ceridian Corporation, a leading provider of global human resources, payroll, benefits and payment solutions and Remy 
International, Inc., a leading designer, manufacturer, remanufacturer, marketer and distributor.of aftermarket and original 
equipment electrical components for automobiles, light trucks, heavy-duty trucks and other vehicles. More Information 
about FNF can be found at www.fnf.com. 
Forward Looking Statements 
T.his press release contains forward-I~oklng statements that Involve a number of risks and uncertainties. Statements that 
are not historical faels, including statements regarding our expectations, hopes, intentions or strategies regarding the future 
are forward-looking statements. Forward-looking statements are based on management's beliefs, as well as assumptions 
made by, and Information currently available to, management. Because such statements are based on expectations as to 
future financial and operating results and are not statements of fact, aelual results may differ materially from those 
projected. We undertake no obligation to update any forward-looking statements, whether as a result of new information, 
future events or otherwise. The risks and uncertainties which forward-looking statements are subjeel to Include, but are not 
limited to: changes in general economic, business and political conditions, Including changes In the financial markets; 
weakness or adverse changes in the level of real estate activity, which may be caused by, among other things, high or 
increasing Interest rates, a limited supply of mortgage funding or a weak U. S. economy; our potential Inability to find 
suitable acquisition candidates, acquisitions In lines of business that will not necessarily be limited to our traditional areas of 
focus; or difficulties in integrating acquisitions; our dependence on distributions from our title Insurance underwriters as a 
main source of cash flow; significant competition that our operating subsidiaries face; compliance with extensive 
government regulation of our operating subsidiaries; and other risks detailed in the "Statement Regarding Forward-Looking 
Information," "Risk Factors" and other sections of the Com an's Form 10-K and other filings with the Securities and 
Exchange Commission. 
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